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Waters' Appeal 



Executors — Executors indebted to es- 
tate — Orphans' Court, jurisdiction — Ac- 
count — Supplemental account of after 
acquired assets. 

Where a debtor or a lestator becoln^s the 
txeoutor iif the testHCor's will. lh« d«bts 
^iwlng by him to the tealator are canivlleci, 
und In tli«lr place he Is required to Hccouiit 
for the amount of the saipe. 

The Orphans' Court Is the proper forum to 
determine whether or not on executor owes a 
Ijrlma facin indebtedneas- to the estate. 

There la nothing to prevent a call upon 
executors to file a supplemental account 
where assets or the estate have come into 
their hands after the Hettlement of an nc- 

Where. upon petition to the Orphans' 
Court for nn order to require executors to 

tile a supplemental account, It appeared 
that the testator had pledged, as collateral 
fur the pay^nent of certain of his debta, 
notes of one or his executors, under seal, 
payable to the testator, and that after the 
flllnE of an account by the executors. 
through the settlement of the estate these 
debts were paid and the nolen were asaign^ 
by the pledgee to the executors, who con- 
tended they had been given without consid- 
eration for the accommodation of the tes- 
tator, the executora were required to ac- 
count (or the amount of the notes, or show 
ttause why they should be relieved or doing 



Appeal to the Superior Court of Penn- 
.•iylvania, No. 1 6 March Term. 1921. 
{rotii the order of the Orphans' Court of 
York County refusing the i«rtitioii of 
Mary S. Waters praying for an order 
u|)on Margaret Mary Marsteller and J. 
Y. Cowhick itarsteller. Executors of the 
will of John Marsteller. late of Harford 
County, Maryland, deceased, to file a 
supplemental account. Reversed. 

Stir petition for an order on executors 



to file a su|)plenientary account. Before 
Ross, J. 

For opinion and decree of court below 
see Marstellers" Estate, 34 York Legal 
Record, 74. 

Errors assigned, decree dismissing the 
petition. 

diaries A. Hawkins and James A. 

Archer, for api>cllant. 

W. B. Gemtnill, for appellees. 

April 18, 1921. Trexler, J.— John 
Marsteller. who resided in ilaryland, 
died testate and ancillary letters of ad- 
ministration c. t. a. were granted by the 
register of wills of York County, to the 
executors named in the will, JIargaret 
Mary Marsteller, and J. Y. Cowhick 
Marsteller. On January 26, 1913, they 
filed their account, which account was 
confirmed finally, and distribution made 
by an auditor ap|X)inted by the court. 

During his lifetime John Marsteller 
had endorsed a note of J. Frank Wolf 
for two thousand dollars, and one for 
his son, J. Y. Cowhick Marsteller, for 
two thousand dollars, said notes being 
held by the First National Bank of Del- 
la. Pennsylvania, and upon the demand 
of the bank for further security he de- 
posited as collateral, two notes of the 
said J. Y. Cowhick >rarsteller, one dated 
-April 1. 1902. payable to the order of 
John Marsteller, for one thousand dol- 
lars, and one note dated April i, 1902, 
for a like amount; ihe first being pay- 
able one year after date, the second, two 
years after date. These notes contained 
warrants to enter judgment, and on May 
'5. lyii, judgments were entered in 
York County and became liens on the 
real estate of J. Y. Cowhick Marsteller 
in said county. On .Augti-st 12. 1913. the 
indebletlness of the decedent, John Mar- 
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steller, was ]jaid through the seltlemciit 
of his estate in Maryland, and the First 
National Hank of IJelta. reassigned thf 
notes to JIargaret Mary Marsteiler and 
J. Y. Cowhick Marstelfer, executors of 
the will of John Marsteiler, deceased. 
()i! Aiij-nst 21, 1913, the executors satis- 
tied the said judgments of record. On 
I)eccml>er 16, 19(8, Mary S. Waters, a 
daughter of the ileccdent. and one of the 
legatees named in his will, presented a 
jietition to the court asking that a cita- 
tion issue, coinniaiiding said executors to 
tile a supjileniental account charging 
themselves with said two judgments and 
interest thereon. There was an answer 
Iiled which set out in short, thai the ac- 
count was final that the courts of Peim- 
.syhania had no jurisdiction, the deced- 
ent's domicile having licen in the Slate 
of Maryland, and that there was nothing 
due to the estate on said jiidgmetus, they 
having hceii given merely for the ac- 
commodation of the decedent, and with- 
out consideration. 

The court refused the citation, stating 
in its opinion that under Cutlet's Instate, 
225 Pa. 16/. and Coopers' Kstate, 263 
Pa. 40, the Orphans' Court had no jur- 
isdiction over the suhject matter of the 
controversy. Wc do not think the,-e 
cases analogous. The (piestion hefore us 
is not as to the title of the judgments. 
When the judgments- against J. Y. Cow- 
hick Marsteiler were reassigned to the 
executors, prima facia, they were due 
and owing and assets in the hands of the 
executors. They were an acknowledg- 
ment of indebtedness under seal. That 
they !iad heen deposited as collateral, did 
not divest the title of the decedent excejn 
to the extent refpiircd for the pledge, am! 
when that was cancelled his title was 
clear. Any one interested in the estate 
liad a right to have the matter deter- 
mined. If the maker gave the notes as 
an accommodation, that may be a de- 
fense to the notes, but it does not vest 
title in him. The Orphans' Court has 
exclusive jurisdiction pertaining to the 
settlement and distribution of decedent's 
estates, including the claims of creditors, 
next of kin and legatees. Linsenbigier 
V. Courley, 56 Pa. 166. CiUler's Kstate, 
supra, has never changed this. In 
Pchncpf's Estate, 48 Pa. Superior Ct. 
580, cited by the lower court, the con- 
tro\'ersv arose between the estate and an 



outsider who was the traiisferee of the 
stock which it was claimed Ijelonged to 
the decedent. If ihe present contest were 
lietween the bank of Delta and the ex- 
ecutors, the cases would be analogous. 
In Schnepf's Rstate the stock was "never 
in the (insscssion or control of tlie ad- 
ministrator." When the question is 
whether a certain asset belongs to the es- 
tate or some one else, there a different 
(piestion is presented, and the common 
]>leas is the ]>ro]jer forum to determine 
the title to such projierty. There are 
many cases where executors liave l>een 
charged for failure to collect claims or 
to charge themselves with amounts that 
ihev owe to decedent. P. & L., Dig. of 
Dec. Vol. 7, Co!. 1149.S. There is no 
(juesiion about the jurisdiction of thi; 
Orphans' Court in such matters. The 
taw vests in the executors the legal own- 
ership of the personal property of de- 
cedent, and they must therefore account 
for it. or show why they are relieved 
from such duty. The satisfaction of the 
judgments by the executors did not 
change the status of the jiarties at all.' 
It is a familiar princiiile when the hand 
which is to pay is also to receive, that 
thai is payment in law. When J. Y. Cow- 
hick Marsteiler was a]>pointecl executor, 
the debts, if any, owing by him to the 
decedent were cancelled, and in their 
]>lace he was required to account for the 
anioum of the same. Pussy v. Clemson. 
I) S. & R., 204. This principle of law- 
being founded upon the view that a man 
cannot be both creditor and debtor at the 
same time. 

The position taken that the account 
filed was final, cannot l>e maintained, for 
such account is only final as to matters 
contained therein. There is nothing to 
prevent a call upon the executors to file 
a sui)|>lemental account where goods, 
chattels, and moneys have come into 
their hands afterwards. Shaffer's .Ap- 
peal, 46 Fa. 131. The account is con- 
clusive only as to those matters account- 
e<l for. Schaeffer's Appeal, 119 Pa. 640, 

As to the question of jurisdiction, as 
far as the facts are ]jresented on the 
record, >ve see no objection to the court 
assuming control of the case. It ajjpears 
that there are no debts in the former 
domicile of the decedent, and the court 
has within its grasp the subject matter 
of the controversy. Dent's .\ppea! — 
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Adliini's Estate, 22 Pa. 514; Parker's 
A])iteal, 61 Pa. 477; Welle's Estate. i6r 
Pa. 2t8: Mackin's Estate. 11 W. N. C. 
207 ; Willing v. Perot, 5 I^wle 263. 

There is no hardship in rcmiiring these 
executors to file an account. Their rights 
in the matter so far as costs are con- 
cerned may be ])rotected !>)■ the court. 
It may require the petitioner to enter se- 
curity for the payment of such costs of 
audit and account as may arise in case 
the executors are not legally chargeable 
with them. 

The order is reversed. Appellees for 
C()sts. 'i'he record is remitted and the 
court below is directed upon the jieti- 
tioncr (the ap]>ellant) complying with 
such order (if any) the court may make 
as to costs, to issue an order on the ex- 
ecutors (the appellees) to file a supple- 
mentary account as prayed for. 



Wagenseller v. Wagenseller 

Dh'orcc — Wcak-ntUidcd person — 
hinrdiau — I'etilion to iiitcnriie — Trial 
■y jury. 

fn ,-in Hc(i,m tor ilivoroi- whtTfln a wwik- 
1k resiiondent, n aisliT of tin' 






ml ■ 



will I 



i.l1ei;al 



Miiliirl Mil 
ir the <iiH- 

[ of Ajjril 



irRf nr Ihf frunrdiiin prajcd fur 
"nik-r the provisions of the At 

ion for divorce niiisl take tlie rule for a 
it liy Jury, and Ihe petition ot a bIkIit anil 
;t ft kin of respondent for a trial by Jury 
^ lilxmlnsi-il. and a master was apiHilnlcil 
(-(ke the ■ " ■ 



Divorce. Petition of LiUie S. Harter. 
sister and next of kin. to intervene in be- 
half of respondent and for trial by jury. 

Charles P. VIrich. Esq.. and A. P. Gil- 
bert, for the libellant. 

A/. /. Potter and George B. Rclinen- 
stjyder. for the res|)ondent. 

A. A. Lciser and J. G. U'eiser. for the 
petitioner. 

March 12, Itj2t, Johnson, J. — Wc 
have for disposition the petition of Mrs. 



Lillie S. Harter, sister and next of kin 
of Miriam O. Wagenseller. respondent, 
to intervene in Irelialf of the respondent 
and for a trial by jury and Ibe rule 
granted thereon. This raised two ques- 
tions, first, whether the law will pemiit 
the petitioner to intervene in behalf of 
the respondent, and, secondly, whether 
the ]K.'titioncr has the right to demand a 
trial by jnry. 

First, as lo the petitioner's right to in- 
tervene. No law, either statute law or 
common law, has been cited showing the 
right of the petitioner here lo intervene 
as a party in lielialf of the res])ondent. 
The learned counsel for the petitioner in 
their elaliorate and exhaustive brief have 
failed to point out such a law. Green's 
Estate. 7 Phila. 502. has been cited 
where the aunt of a minor charged the 
guardian with waste and mismanage- 
meiitment. The guardian denied the 
charges and challenged the right of the 
petitioner to inipiire into the gnardian- 
ship of the respondent. There the court 
said: "Looking, then, at the necessities 
of the case, we hold that, where the ces- 
tui i/iir trust is not suit juris, and espe- 
cially where there is infancy and ])erha])s 
feebleness, any relative or friend may 
intervene as aiiiieiis curiae." 

So this court held in the audit of the 
account of James H. McGee, guardian of 
Miriam O. Wagenseller. a weak-minded 
l)erson, allowing Lillie S, Harter. peti- 
tioner here, to file exceptions to the ac- 
count of said guardian; but the puri>n^e 
in both these cases cited was to permit 
the friend or next of kin to bring an im- 
portant matter to the attention of the 
court and not to act as a party in con- 
ducting the case. 

In Tlill v. Whiteside. 237 Pa. 340. the 
guardian was removed on the iietition of 
the ward's next friend, in the case ia>t 
cited the next friend was allowed to in- 
tervene to the extent of bringing the mis- 
conduct of the guardian to the attention 
of [he court and on t!ie petition of the 
next friend the guardian was dismissed. 
lUit we have neither reason nor author- 
ity to allow the ]>etitioner in the case at 
hand to intervene as a party to conduct 
the defense for the reS]>ondent in con- 
junction with the legally ajipointcd gnar- 
dian, the Simbnry Trust and Safe De- 
posit Company. 
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The Sunbury Trust and Safe Dqxjsit 
Company has been appointed guardian 
of Miriam O. Wagenseller, a weak- 
minded person, and the petition here 
does not ask for the dischat^e of this 
guardian but that the petitioner may in- 
tervene in behalf of the resjwndent and 
that a jury trial be granted. The guar- 
dian under the law is the proper party 
to defend the respondent in this case. If 
such guardian be guilty of misconduct or 
fail properly to defend the ward, re- 
spondent in this case, it should be re- 
moved, but in the absence of proof of 
misconduct in a proper proceeding the 
guardian alone has the right and duty to 
make the defense and the guardian 
should be given an opportunity to de- 
fend. Upon its failure properly to de- 
fend there will be sufficient time and op- 
jmrtunity to petition for its discharge. 

Letters from Mr. Reimensnyder. at- 
torney for the guardian, to Mr. Leiser. 
attorney for Mrs. Lillie S. Harter, sug- 
gesting a settlement of the case, have 
been offered in evidence for the purpose 
of showing misconduct on the part of the 
guardian and its attorney. It is con- 
tended by the guardian through its at- 
torneys that the suggested settlement re- 
ferred to alimony and not to a settle- 
ment of the i>etition for divorce. A di- 
vorce cannot be granted by agreement of 
the parties. The attorneys for the guar- 
dian know this. We assume, therefore, 
that they referred to a settlement of the 
amount of alimony rather than the di- 
vorce itself. 

Secondly as to the petition for trial by 
jury. The act of April 20th, 191 r, P. L. 
71, provides that: "Either of the jjarties 
who shall desire any matter of fact, that 
is affirmed by the one and denied by the 
other, to be tried by a jury, may take : 
rule upon the op]>osite party, to lie al 
lowed by a judge of the court of com 
Tnon pleas, to show cause why the issues 
of fact set forth in the said rule shall not 
be tried by a jury, which said rule shall 
be served upon the opposite party of his 
or her counsel. Upon the return of said 
rule, and after hearing, the court may 
di.'icharge it or make it ab.solute, or 
frame issues itself, and only the issues 
as ordered by the court shall be tried ac- 
cordingly ; but such rule shall not be 
made absolute when, in the opinion of 



the court, a trial by jury cannot be had 
without prejudice to public morals. 
When neither of the parties takes a rule 
as aforesaid, or when after hearing the 
rule is discharged, the court may pro- 
ceed to hear the cause ; or may, upon mo- 
tion of either party, appoint a master to 
take the testimony and return the same 
to the court, together with a re|X)rt of 
the proceedings had before him. and his 
opinion of the case — and may. upon the 
application of either party, and upon 
such terms as it may order, authorize 
and direct the master to take testimony 
of witnesses in any other country, state, 
or territory, subject to the jurisdiction 
of the United States, or in any foreign 
country. And the said court shall have 
power to adopt rules, regulating the pro- 
ceedings before the master and fixing 
his fees. 

Section 2. From and after the pas- 
sage of this act, all cases in divorce now 
pending or hereafter begun shall be pro- 
ceeded with only in accordance with the 
provisions hereof." 

Under the provisions of this act of 
assembly it is one of the parties who 
must take the rule for a trial by jury and 
we can only proceed in accordance with 
the provisions of this act of assembly. 
The court in the absence of proof of 
facts ]»rejudicial to public morals would 
like very much to have the questions of 
fact tried by jury, but neither party has 
asked for a trial by jury and both |Kir- 
ties strongly contend that a trial by jury 
in this case will be ]>reiudicial to public 
morals. 

It is the duty of the guardian to de- 
fend the resjxmdent in every proper and 
legitimate way to prevent a divorce un- 
less the law and the facts of the case 
warrant and require the granting of a di- 
vorce, but the guardian should have a 
reasonable opportunity to make such de- 
fense, and ujxjn its failure to make such 
defense there will be ample time and op- 
|K»rtunity for this ])etitioner to ask for 
the discharge of this guardian. As the 
case now stands we are obliged to dis- 
charge the rule to intervene and for a 
jur trial and to act upon the motion for 
the appointment of a master, the. only 
one remaining before us. 

It may be well to refer here to the 
duty of the master in taking testimony. 
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Our rules of court No. 98 and 99 gro- 
vide as folloivs: "98. When a case is 
ready to proceed to the testimony upon 
the merits, the master shall examine each 
witness specially and in detail upon all 
the matters set forth in the libel and 
the answer, and upon such other matters 
as may appear to be relevant and ma- 
terial. And it shall be his duty, wheth. 
er requested by either of the parties or 
not, to summon and examine such wit- 
nesses as he may have reason to believe 
have knowledge of any matters relevant 
and material to the just and proper de 
termination of the cause. 

"99. Neither party shall be allowed 
to examine any witnesses called in his or 
her behalf until after the master shall 
have finished his examination of such 
witness; but after the master's examina 
tion of such witness, the party calling 
him may supplement his examination in 
chief and ujKin the conclusion of such 
supplementary examination the opposite 
party may cross-examine." 

The petitioner may prepare a list of 
material and competent witnesses and 
present the same to the master or to the 
guardian, or both, and may furnish the 
master or guardian or both with any 
competent and material evidence or in- 
formation in behalf of the respondent 
and the witnesses will be examined and 
the evidence heard and considered. 

And, now. March 12th, 1921, the rule 
is discharged, and William K. Miller, 
Esq., is appointed master to take the tes- 
timony aiMi make rejwrt to this court 
in accordance with the law and our rules 
of court. 



Superior Ct. 



Weikel and Mark's Appeal 



Conditional sale — Bailment. 



Whenever it appears from t 
between the parties that the owner of per- 
sonal property has transferred the posaes- 
alon thereof to another, reaervlnK to himself 
Ihe naked title, aolely for the purpose of ae- 
curlRK to himself the payment of the price 
ftCTeed between them, the contract Is neces- 
■arlly a conditional sale and not a bailment: 
and while good between the parties, it is 
iforthleis as to creditors and bona fide pur- 
chasers from the transferee without notice. 

The transferees of an automobile truck 
save to the transferrors, af the time of the 
tranafer, 1300 were paid and a, promissory 



nole, was given with warrant to confess 
j;it!(rment, and with the followlner: 'The 
within note la given for WUlls-Knlghc 
truck No. 1618 obtained and leased from 
Weikel and Marks for the term of 90 days, 
the time for which the note ia given, and 
[he amount as hire therefore. And It Is ex- 
pressly agreed between ua. that the title and 
ownership of and to said property shall not 
part from sold. Welkle & Marks nor vesi in 
me until this note Is fully paid and satia- 
tied. And In case of default, the aald Weikel 
& Marks may remove his properly, I waiv- 
ing any action for trespass or damages, but 
If paid at maturity the amount shall be con- 
sidered the purchase price of the property." 
This note was discounted at bank, and at 
maturity part was paid, and a renewal note. 
In the same form, for the balance, payable 
In sixty days, was given, and also discounted 
at bank. Befoi-e maturity of the last men- 
tioned note the makers were adjudged 
bankrupt, and on the day of the adjudica- 
tion the payeeH of the note took possession 
of the truclt. and later took up the note at 
bank. In an action by the trustee In bank- 
ruptcy against the payees of the note for 
the value of the truck. Held, that the trans- 
action was a conditional sale and not a ball- 



Appeal to the Superior Court of Penn- 
sylvania. No. 3 March Term, 1921, from 
the judgment of the Court of Common 
Pleas of York Co., in Walter B. Hays. 
Trustee in Bankruptcy of Ivin R. Wert 
and John A. Knadig, individually and 
trading as John A. Knadig and Com- 
pany, V. Elmer H. Weikel and Eli 
Marks, trading as Weikel and Marks. 
No. 138 August Term, 1919. 

On case stated, the court below, Ross, 
J,, entered judgment for plaintiff. Af- 
firmed. 

The facts appear in the opinion of the 
court in entering the judgment, in Hays. 
Trustee, v. Weikel and Marks, 33 York 
Legal Record 189. 

James G. Glessttcr, for appellants. 

John J. Bollinger, for appellee. 

April 18, 1921, Henderson. J. — On 
the facts recited in the case stated, the 
trial judge found the transaction to be a 
conditional sale. If this conclusion was 
correct, a judgment for the plaintiff 
properly followed. The basis of the ap- 
pellant's contention that Wirt and Kna- 
were lessees of the truck, is the use 
of the words "leased" and "hire" in the 
notes of March 22 and June 19th, igi8. 
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They occur in the first sentence in the 
second paragraph of each instrument in 
the following context : "The within note 
is given for Willys-Knight Truck, No. 
1518. obtained and leased from Weikel 
and Marks for the term of 90 days, the 
time for which this note is given and the 
amount as hire therefor." No other pro- 
vision of the instruments contains the 
terms of a lease, and the facts agreed on 
show quite satisfactorily that it was the 
intention of the parties to effect a sale. 
The first note was given for $253, and 
was payable in 90 days. It provided for 
the payment of 5% as attorney fees for 
collection. At the time it was given $300 
were paid to the defendants. At the ma- 
turity of the note a payment of S18.75 
was made thereon and a new one for 
$235, payahle in 60 days, given to take up 
the original note. On the theory of a 
lease, it will be observed therefore that 
the rent to be paid for the first <jo days 
was $253.75, ^t which time, if payment 
had been made by the makers of the note. 
the payment was to be "considered the 
purchase price of the property." The 
second note ran 60 days and was at a 
much higher rale if it be regarded as an 
obligation for the payment of rent. If it 
had been paid at maturity, title under the 
terms of the obligation would have 
vested in the makers. But on this theory, 
liow is the cash payment to be accounted 
for? That is not stated anywhere to 
have been rent, and it is highly improb- 
able that any of the parties to the first 
note understood that Wirt and Knadig 
were to pay $553-75 for the use of a 
truck for 90 days when they had an op- 
portunity of buying it for a like amount. 
The provision that the title and owner- 
ship of the property "shall not part from 
Weikel and Marks, nor vest in me until 
this note is fully paid and satisfied," is- 
inconsistent with the claim of a lease and 
supjwrts the contefition df a conditional 
sale; as is also tlw provision that if the 



not* is i>aid at maturity the amount shall 
be considered the purchase price of the 
property. Consider, too. the conduct of 
the defendants in taking possession of 
the truck before the expiration of the 
time for which it is said to have been 
leased. If the contract between the i)ar- 
ties constituted a bailment the title of the 
defendants was not affected by the pro- 
ceedings in bankruptcy, and there was 
110 occasion for repossessing themselves 
of the property. It is not unreasonable 
to infer that they acted jironiptly because 
the purchase money had not all been 
paid. The obligation is a very slightly 
veiled attempt to deliver personal prop- 
erty with a retained ownership of the 
title. This might be done as between the 
parties to the transaction, but is not valid 
when the rights of creditors are involved 
as is the case here. It is unnecessary to 
enter into a consideration of the numer- 
ous cases in which the subject of condi- 
tional sales is discussed. Farquhar v, 
Mc.Mvey, 142 Pa. 233. and Kelly Spring- 
field Road Roller Co. v. Spyker, 215 Pa. 
332, are so similar to the case before us 
as to control it. 

The appeal is dismissed and the judg- 
ment affirmed. 



Q. s. of Clearfield Co, 

Commonwealth v. Carpenter et al. 

Lltiuor licenses — 'Revocation on peti- 
tion by the district attorney — Sales in 
2-iolation of the Volstead Act. 

On 3. petition by the district attorney, 
uverrinp that a licensee had '"aold, . . . per- 
li;itled to be sold, spirituous \-inous, malt 
und brewed liquora and ndiniKlures Ihereot, 
cuntiilnlnB an alcoholic content of more than 
om-hall of one per . cent „ within the HiJc 
nwmths preceiding," a rule was granted to 
sbon cause why the license should not be 
i(-^-<.kedi and no answer was Died: Hakk that 
■h* license should be revoked, without wait- 
ing until llie licensee waa convicted In a 
(:j'jn]tnal prosecution In the Federal court 
uiiiJer the Volatead Act. . ■ . 

, ,_.j.XiOO^>"IC 
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A? the petition was made by the district 
atliirney. offlctally. In the course of the dia- 
cliarge of hla duties, and the facts were 
slated on his Information and tfelie.f as dis- 
trict attorney. It was not necessary to aver 
times and places of the alleRed violations. 

Rules to show cause why license 
should not be revoked. Rules made ab- 
solute, 

John C. Arnold, District Attorney, 
for Commonwealth. 

/('. A. Hagcrty. Miller & Harts^i-ick 
and John B. McGrath, for defendants. 

Xovember 3. iy20. Bell, P, J. — When 
the license petitions were before the 
court, an opinion was filed holding that 
the law, commonly called the Brooks 
Law. was in force in Pennsylvania, and 
the court said: "With this view of the 
case, we pro|30se to grant licenses sub- 
ject to the prohibitions and restrictions 
imposed by the constitutional amend- 
ment. ... A rule to show cause why 
the order granting the license should not 
be revoked will issue as to each licensee." 
and the following orders were made : 
"Now, Feb. 24, iy2o. subject to the pro- 
hibitions and restrictions contained in the 
recent amendment to the Constitution of 
the Lnited States and of the valid Fed- 
eral legislation enacted in enforcement 
thereof, licenses are granted to the fol- 
lowing petitioners: Charles A. Dietz, An- 
drew Yavorsky et al." And "now, Feb. 
28. 1920, upon the same terms and sub- 
ject to the same restrictions and limita- 
tions as in the previous order," granting 
licenses to James E. Cart>enter and James 
F. Dugan. The several licensees have 
since been engaged in business, and re- 
cently the district attorney presented his 
petition as to each of them, averring that 
the licensee "has sold, caused to be sold. 
permitted to be sold, spirituous, vinous, 
malt and brewed liquors and admixtures 
thereof, containing an alcoholic content 
of more than one-half of i per cent., 
within the six months preceeding the date 
of the petition," and averring, as to Car- 
penter, certain other acts inconsistent 
with the proper exercise of a licjuor li- 
cense. In each case a rule was granted 
and served, requiring the respondents to 
ai>i>ear on the return-<lays and show cause 
in eacti case whj' the license should not 



be revoked. No answers have been filed 
and the district attorney urges that the 
licenses should be revoked, while the re- 
S|xjndents contend that, as the charges are 
violations of the Volstead .Act, proceed- 
ings here should be stayed until convic- 
tion in the Federal court, and also con- 
tend that no revocation should now be 
made, because (a) the petition is u|)on 
information and belief and not upon per- 
sonal knowledge; {b) that the iietition 
is not specific as to times and persons ; 
((■) that until a hearing is had and the 
charges sustained by evidence, the res- 
pondents have nothing to answer. 

That the matter should be stayed until 
convictions are had in the Federal courts 
does not condenm itself. We have no 
assurance that matters will be so proceed- 
ed with in the Federal court as to 5i>eed- 
ily determine the facts, and our past ex- 
perience has not tended to create any 
great confidence, though it is only fair 
to the present United States District At- 
torney to say that the failure to attend to 
complaints forwarded by this court to the 
United States District Attorney all occur- 
red before Mr. Driscoll took office. This 
court has its own authority and its grants 
do not exist by virtue of tvhat may or 
may not be done by the Federal officers, 
and this reason is deemed insufficient. 

The others require more consideration. 
The jtetitions are made by the district 
attorney, officially, in the course of the 
discharge of his duties, and that he had 
duties to perform in connection with the 
conduct of the holders of such licenses 
appears from the acts of assembly and 
the terms of the bonds as well as his 
.general powers, and he here avers the 
i facts stated on his information and belief 
■as district attorney. It is not a loose 
charge made by some reckless or mali- 
cious person, but by an officer in the 
solemn discharge of his obligation. We 
have already held that until the respond- 
ents deny the charges they are not en- 
titled to a bill of particulars, and the 
same reasoning leads to the conclusion 
that the petitions are not fatally defective 
in not averring times and places of the 
alleged violation. 

' This is not a sweeping proceeding, 
iimed at all licensees, nor is it ini|uisi- 
tional in its nature, and it may well be 
that the facts brought to the attention of 
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the district attorney are such that he 
would hesitate to cause criminal prosecu- 
t'ons to be instituted, with the serious 
corfsequences which may follow, and yet 
be justified in calling ujxjn the rspondents 
to answer. 

It is forcefully urged that no action 
should be taken until a hearing and evi- 
dence taken, that the respondents may 
have made sales of beverages containing 
more than the alcoholic content permit- 
ted, though acting in the best of good 
faith, and this is always possible, but the 
law does not require unreasonable things 
and will not be used to bring about injus- 
tice. The respondents know better than 
any one else the general scope, character 
and purpose of their sales. If they 
attempted to comply with the Volstead 
Act, but failed in minor particulars; if, 
in spite of cares, business was improperly 
done; if they were im|>osed on as to the 
contents of the beverages sold, or if they 
acted upon advice of counsel as to their 
legal rights, they could have so answered, 
as each of these reasons has been recog- 
nized by the courts as causes why a 
license should not be revoked in a case 
where good faith and care appeared. 
Here the respondents make no answer, 
and the conclusion is clear that they 'do 
not wish to interpose a general denial, 
though it does not follow that they there- 
by admit the charges. Like the defend- 
ant who pleads tiollo contendere, they say 
nothing and thereby submit themselves 
practically to the charges without denial. 
If this silence is because their business 
was negligently conducted, there is that 
want of care and vigilance required of 
the holder of a license; and if because 
of knowledge of sales made, there is 
a specific violation of laws which those 
holding permits under this court must 
obey. It is to the credit of the res|X)nd- 
ents that they do not interpose denials 
which they are not ready to support ; but 
it necessarily follows, as we look at it, 
that for the purpose of this proceeding 
the charges are without denial, and the 
court, must act accordingly. 

Now, Nov, 3, 1920, the several licenses 
granted to Charles A. Deitz, James F. 
Dugan, Andrew Yavorsky and James E, 
Carpenter are revoked. Exception noted 
and bill sealed to each of said named 
parties. 



C. p. of Allesheny Co, 

Hohman v. Hohman 

Divorce — Wife's refusal to go mth hus- 
band — Suitable home — Evidence. 

The evidence was held InsutBclent to prant 
a husband a divorce wh«re he and respond- 
ent had been living with her parents and the 
home not being eatlafactory he had with- 
drawn thererfrom and his wife had refused 
to go with him. Ubellant should show that 
he had established a suitable home to which 
his wife refused to accompany him. 

Divorce. Decree refused. 

Thomas W. Nrely, for tibellant. 

January 14, 1921, Carpenter, J. — The 
libel was filed July 14, 1920. Lihellant 
charges wilful and malicious desertion 
for a period of two years — "to wit from 
on or about August 2, 1918," The testi- 
mony shows that libellant left his wife 
on the date last mentioned. Obviously 
two years had not then elapsed. The 
testimony of libellant is, in effect, that 
he and his wife lived with her parents 
and that he left because of frequent 
quarrels between her parents. He says 
he left on Saturday and "on Monday 
evening" went back and tried to induce 
his wife to leave her parents and go with 
him. His testimony fairly indicates that 
the Monday to which he referred was 
the Monday following Saturday on 
which he left. The evidence of effort to 
induce his wife to go with him is, pos- 
sibly, sufficient to warrant a finding that 
she refused to leave her parents. 

In view of the admitted fact that he 
withdrew from the home where he and 
his wife resided from the date of their 
marriage, we are of opinion that he 
should furnish evidence of a more con- 
vincing character that he had established 
a suitable home to which his wife re- 
fused to come. Libellant knew before 
his marriage that his wife did not wish 
to go to the country to live. Whether 
they had reached an agreement on that 
point before marriage, does not appear. 

We will not dismiss the proceedir^ 
but cannot, on the evidence presented, 
grant a divorce. 

Divorce refused without prejudice. 



YORK LEGAL RECORD 



C. p. of Erie Co, 

Commonwealth v. Miles B. Kitts 

Jurors, fi-omen ineligible to sen'c as- 
Sec. 6, Art. I of Constitution of Pa.— 
iplh Amendment to U. S. Constitution — 
Indictment — Mayor of $rd class city- 
Neglect of duly. 

Article 1, Sec. 6 or the coHstttutlon c 
Pennsylvania provides that "trial by Jury 
shall be as heretofore and the right thereof 
remialn inviolate." which has been incorpo- 
rated in each of the conetitutlons of Penn- 
sylvania since 1776. 

Al the time of the framins of our Ural 
constitution, trial by Jury had been according 
to the common law. Under the first cor ■ 
tution and each succeeding conin-itutloi 
thia Commonwealth, trial by Juiry was i 
tinued as heretofore that is, under the c 



t the 



law 



Ineligible lo serve as a Juror. The Act ot 
1867 P. U 62, did not change the common law 
rule as to the sex of jurors. 

The 19th amendment to the United States 
constitution, making women qualilled elect- 
ors, did not alter the Pennaylvante consti- 
tution by extending to women the right to 
serve as either petit or grand Jurors. 

The mayor of a city cannot be Indicted al 
common law for failure to discharge the du- 
ties o( his office with fidelity. Also an In- 
dictment will be quashed which la based upon 
Section 3 of Article T ot the Act of June 27, 
1913, itiBtead ot Section 14 of Article 4 of the 
said Act. 

Motion to quash indictment. Indict- 
ment <juashed. 

Samuel L. Gilson, special district at- 
torney, for Commonwealth. 

5". Y. Rossitcr, for defendant. 

May 12, 1931, Bouton, P. J., 48th Ju- 
dicial District, specially presiding. — The 
defendant. Miles B. Kitts. stands 
charged in an indictment containing one 
count with "faiUire, neglect and refusal 
as mayor of the City of Erie and a pub- 
lic officer to perform the duties imposed 
upon him by law." The indictment 
reads as follows : 

"In the Court of Quarter Sessions late 
of said county, yeoman, on February 
Sessions, 1921. 

County of Erie : Ss. 

The Grand Inquest of the Common- 
wealth of Pennsylvania now inquiring in 
and for the body of the County of Erie, 
on their respective oaths and affirma- 



tions, do present that one Miles B. Kitts, 
late of said county, yeoman, on the tenth 
day of March, One Thousand Nine 
Hundred and Twenty, and at sundry 
other times, at the county aforesaid, 
within the jurisdiction of this court, 
beiiig then and there mayor of the City 
of Erie, County of Erie aforesaid, and a 
public officer, duly elected to said office 
of mayor, and acting as mayor of the 
City of Erie, and it being his duty, by 
virtue of the provisions of Section 3 of 
Article VII of an Act of the General As- 
sembly of the Commonwealth of Penn- 
sylvania, duly passed by said (ieneral 
Assembly, and approved by the governor 
of the Commonwealth of Pennsylvania, 
on the 27th day of June, in the year of 
our Lord one thousand nine hundred and 
thirteen, which said act of the General 
Assembly was, on the day and year 
aforesaid, in force and effect within the 
City of Erie, county aforesaid, to be vigi- 
lant and active in causing the ordinances 
of the city, to-wit. the City of Erie, 
county aforesaid, and the laws of the 
Commonwealth relating to the govern- 
ment of the city, to-wit, the City of Erie, 
county aforesaid, to be executed and en- 
forced therein ; and there being, then and 
there, an ordinance of the City of Erie, 
luly adopted by the councils of said city, 
and apjjroved by the mayor thereof, be- 
ing known as Ordinance Number Three 
Hundred and One, duly adopted and ap- 
proved on the 20th.day.of December, in 
the year of our Lord one thousand eight 
hundred and eighty-seven, which pro- 
vided in Section 2 thereof. as follows: 
'No jwrson shall keep a house of ill-fame, 
house of prostitution or assignation 
house within the city, or shall in any 
manner contribute to the support of such 
house, or shall voluntarily reside there- 
in, or become an inmate thereof.' which 
said ordinance was, on the said day and 
year aforesaid, in force within the said 
City of Erie, county aforesaid ; and there 
being an act of the General Assembly of 
the Commonwealth . of Pennsylvania, 
duly pas'^cd by the said General .Assem- 
bly of the Commonwealth of Pennsyl- 
vania, and approved by the Governor of 
said Commonwealth on the 31st dav of 
March, in the year of our Lord one thou- 
sand eight hundred and sixty, which said 
act of the General Assembly of Pennsyl- 
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vania provided in Section 43 thereof: 'If 
any person shall keep and maintain a 
common bawdy house, or place for the 
practice of fornication, or shall know- 
ingly let or demise a house, or part there- 
of, to be so kept, he or she shall be guilty 
of a misdemeanor,' which said act of as- 
sembly was, on the day and year afore- 
said, in force and effect within the City 
of Erie, county aforesaid; he, the said 
Miles B. Kitts, mayor aforesaid, not- 
withstanding the duty imposed upon him 
by law, as above set forth, unlawfully 
and willfully failed, neglected and re- 
fused as mayor as aforesaid, and a pub- 
lic officer of said city, to cause the said 
ordinance of the City of Erie, and the 
said act of the general assembly of the 
commonwealth of Pennsylvania, relating 
to the government of the said City of 
Erie, to be executed and enforced there- 
in, by permitting houses of ill-fame, 
houses of prostitution, assignation 
houses and Iwiwdy houses to be con- 
ducted within the said City of Erie, 
county aforesaid, at the time and times 
aforesaid, with the knowledge and con- 
sent of him, the said Miles B. Kitts, 
mayor as aforesaid, contrary to the act 
of the general assembly in such cases 
made and provided, and against the 
peace and dignity of the Commonwealth 
of Pennsylvania. 

(Signed) C. Arthur Btass. 

"District Attorney," 

Counsel for the defendant moved to 
quash the indictment for the following 
reasons : 

1. Said indictment does not set forth 
any crime or indictable offense. 

2. Said indictment does not set forth 
any facts constituting a crime or indict- 
able offense. 

■ 3. ■ Said indictment only sets forth a 
legal conclusion unsupported by facts. 

4. Said indictment is bad by reason 
of the lack of certainty as to time, place 
and other material and necessary facts 
and averments. 

5. Said indictment is bad by reason 
of duplicity and by reason of joinder in 
one count of various and different al- 
leged offenses. 

6. Said indictment is bad by reason 
of the failure to set forth specifically by 
what legal authority the said defendant 



held the office the duties of which it is 
alleged he failed to perform. 

7. Said indictment is bad by reason 
of the failure to specifically state and 
set forth the manner whereby the de- 
fendant permitted the allied violations 
of the ordinance of the City of Erie and 
the act of assembly therein referred to 
and for failure to state the time and 
place thereof. 

8. Said indictment is bad by reason 
of the fact that the presentment upon 
which the same was based was founded 
illegally and unlawfully and upon testi- 
mony of witnesses not properly sworn 
by the honorable court and not qualified 
to appear before the grand jury finding 
the same. 

9. Said indictment is bad by reason 
of the fact that the same was found 

ilhout a previous information, warrant 
of arrest and preliminary hearing where- 
by defendant was deprived of constitu- 
tional rights without cause shown. 

10. Said indictment is bad by reason 
of the fact that the same deprived the de- 
fendant illegally of a prehminary 
hearing and the right under the Act of 
1887, P. L. 158 of being heard by him- 
self and witnesses at a preliminary 
hearing. 

I, Said indictment is bad by reason 
of the fact that no legal cause or reason 
was shown for the extraordinary method 
by which the same was secured. 

12. Said indictment is generally bad, 
insufficient and defective. 

Additional reason: Now comes de- 
fendant and for additional reason for 
cjuashing said indictment alleges that 
said grand jury was illegally constituted 

that the foreman thereof and several 
others were women." 

Defendant also demurs and for cause 
of demurrer avers : 

Said indictment does not set forth 
any crime or any indictable offense. 

2. Said indictment does not set forth 
any facts constituting a crime or indict- 
able offense. 

3. Said indictment simply sets forth 
lesal conclusion unsupported by facts." 
It was admitted by the Commonwealth 

that the grand jury which found the bill 
was composed of 14 men and 5 women 
and the indictment itself shows on its 
face that the foreman thereof was Mrs. 
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W. M. Andrews, who is admitted to be 
the wife of Wiiham M. Andrews, a resi- 
dent of this county. 

The additional reason for quashing 
the indictment, to-wit, "That the grand 
jury was illegally constituted in that the 
foreman thereof and several others were 
women" we will deal with first. We con- 
sider this a very important question and 
one which the courts of this state are 
entitled to have passed upon promptly. 

At common law the right of every per- 
son charged with a criminal offense was 
to have his case passed upon by the grand 
jury and afterwards by a petit jury. He 
could not be convicted of a crime until 
at least twenty-four jurors had found 
against him, twelve at least being of the 
grand jury and twelve of the petit jury. 
and such jurors must at common law be 
males. In Black stone's Commentaries, 
Volume 3 Star page 362, it is laid down 
as follows:. "If a juryman be an alien 
bom, this is defect of birth ; if he be a 
slave or a bondman, this is defect of lib- 
erty, and he cannot be liber el legalis 
homo. Under the word homo, also, 
though a name common to both sexes, 
the female is however excluded, propter 
defectum sexus; except when a widow 
feigns herself with child, in order to ex- 
clude the next heir, and a suppositious 
birth is suspected to be intended ; then 
upon the writ de venire inspicietido. a 
jury of women is to be impannelled to try 
the question, whether with child or not." 

As to the grand jury, in Blackstone's 
Commentaries, Book 4, Star page 302, it 
is thus stated: "An indictment is a writ- 
ten accusation of one or more persons of 
a crime or misdemeanor, preferred to 
and presented upon oath by a grand jury. 
To this end the sheriff of every county 
is bound to return to every session of 
the peace, and every commission of oyer 
and terminer, and of general gaol-deliv- 
ery, twenty-four good and lawful men of 
the county, some out of every hundred, 
to inquire, present, do, and execute all 
those things which , on the part of our 
lord the king, shall then and there be 
commanded them. They ought to be 
freeholders^ but to what amount is un- 
certain: which seems to be casus omis- 
sus, and as proper to l)e supplied by the 
legislature as the qualifications of the 
petit jury, which were formerly e(]ualiy 



vague and uncertain, but are now settled 
by several acts of parliament. However 
they are usually gentlemen of the best 
figure in the county," 

In American and English Encyclope- 
dia of Law, second edition, volume 17, at 
page rii6, the rule is thus stated: "In 
the language of the original venire facias 
requiring the juror to be liber et legalis 
homo, the word homo, though a name 
given to both sexes, was regarded as ap- 
plying to males only. And jury service 
has always been restricted to males, and 
the statute generally so provides, at least 
by implication. In Washington it has 
been decided that women are not compe- 
tent jurors under an act making all qual- 
ified electors competent, though a later 
act made women qualified electors." 

In Byers and Davis v. Commonwealth, 
42 Pa. 89, Mr. Justice Strong said on 
page 94 "The founders of this state 
brought with them to their abode the 
usages to which they had been accus- 
tomed in the land from which they fmiiii- 
grated. Among them was trial by jury. 
That mode of trial had long been consid- 
ered the right of every Englishman, and 
it had come to be regarded as a right too 
sacred to be surrendered or taken away. 
Even in England it was fundamental or 
■onstituttonal, SO far as any right can be 
where there is no written form of gov- 
ernment. Its extent and its privileges, 
how and when it was to be enjoyed, 
were perfectly understood, and in 
bringing it with them the founders of the 
commonwealth doubtless intended to 
bring it as they had enjoyed it. None of 
the framers of government or constitu- 
tions under which we have lived have 
contemplated any extension of the right 
beyond the limits within which it had 
been enjoyed previous to the settlement 
of the state or the adoption of the con- 
stitution. No intention to enlarge it ap- 
pears in the laws agreed upon in Eng- 
land in 1682. Our first constitution, that 
of 1776, declared that 'trials by jury 
shall be as heretofore.' The constitution 
of 1790, and the amended one of 1838, 
adopted substantially the same provision. 
Their language was, 'trial by jury shall 
be iw heretofore, and the right thereof 
remain inviolate.' All looked to preser- 
vation, no extension. It is the old right, 
whatever it was, the one previously en- 
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joyed, that must remain inviolable, alike 
in its mode of enjoyment and in. its ex- 
tent." And in Haines v. Levin, 51 Pa. 
412, Mr. Justice Agnew on page 414 
said, "The great purpose of the constitu- 
tion in providing that 'trial by jury shall 
be as heretofore, and the right thereof 
remain inviolate,' was not to contract the 
power to furnish modes of civil proced- 
ure in courts of justice, but to secure the 
right of trial by jury in its accustomed 
form before rights of persons or prop- 
erty shall be decided finally. Hence the 
right of trial as it then existed was se- 
cured, and the trial itself protected from 
innovations which might destroy its util- 
ity and its security as a palladium of the 
liberties of the citizen. But beyond this 
point there is no limitation upon legis- 
lative power in constructing modes of 
redress "for civil wrongs, and regulating 
the provisions." 

Thus we have seen that at common 
law women were not eligible for jury 
duty and if they were not eligible as petit 
jurors, they certainly were not as grand 
jurors, for the reason, first, as we have 
seen, that a defendant is entitled to have 
the unanimous decision of twenty-four 
jurors in order to convict him of crime, 
and second, the law requires the filling 
of the jury wheel with such- a number as 
shall be designated by the couct and in 
drawing therefrom of jurors for the 
courts of quarter session and oyer and 
terminer, the first twenty-four drawn 
from the wheel are to be grand jurors. 
It is contended on the part of the Com- 
monwealth that the Act of April 10, 
1867, P. L. 62. section 2, relative to 
meetings of jury commissioners makes 
all qualified electors competent jurors. 
The language of that portion of the sec- 
tion is as follows: "It shall be the duty 
of the said jury commissioners, president 
judge, or additional law judge of the re- 
spective district, or a majority of them, 
to meet at the seat of justice of the re- 
spective counties, at least thirty days be- 
fore the first term of the court of com- 
mon pleas, in every year, and, thereupon 
proceed, with due diligence to select al- 
ternately, from the whole qualified elect- 
ors of the respective county, at large, a 
number, such as at the term of the court 
of (common) pleas next preceding shall 
by the said court be designated of sober, 



intelligent and judicious persons, to serve 
as jurors in the several courts of such 
county during that year." 

In our opinion this act did not chai^ 
the common law rule as to the sex of 
jurors and all that it did was to require 
males to be qualified electors in order to 
be eligible for jury duty. It is certain 
that the nineteenth amendment to the 
federal constitution, making women 
qualified electors, did not remove dis- 
qualification of sex. In each of the sev- 
eral constitutions of the state of Penn- 
sylvania, beginning with the first, the 
common law rule has been, in our opin- 
ion, unchanged. Section 6 of the Bill of 
Rights reads as follows: "Trial by jury 
shall be as heretofore and the right there- 
of remain inviolate." It is urged, how- 
ever, on the part of the Commonwealth 
that this has only reference to the class 
of cases to be tried by a jury and not to 
the qualifications of jurors. It seems to 
us that to raise this question is to answer 
it. If a citizen had the right to be tried 
only by a jury of males at the time of the 
adoption of the constitution, how can it 
be said that that right remains inviolate 
if a jury be comjwsed partly of women 
who are not legal jurors at common law? 
It seems to us that this clause of the Bill 
of Rights was intended to preserve to the 
citizens of this Comhion wealth the same 
right and the same protection that they 
had under the common law. We are, 
therefore, of the opinion that under the 
constitution of Pennsylvania women are 
not competent Jurors and should be ex- 
cluded, proper dcfcclum scxits. If we 
are right in this, then the indictment in 
this case should be quashed (if for no 
other reason) for the reason that it was 
not foimd by a l^ally constituted grand 
jury. 

The oiTense charged_ in the indictment 
is the failure, neglect and refusal of the 
defendant to cause the ordinances of the 
City of Erie, to-wit. No. 301, to be exe- 
cuted and enforced, by permitting houses 
of ill-fame, houses of prostitution, as- 
signation houses and bawdy houses to be 
conducted within the said City of Erie 
and the indictment avers that it was the 
duty of the defendant "by virtue of the 
jirovisions of Section 3 of Article: 7 of 
the Act of the General Assembly of the 
Commonwealth of Pennsylvania, duly 
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jkisslhI by said General Assembly and 
;i])l)roved by the governor of the Com- 
monwealth of F'ennsylvania on the jjlh 
day of June, in the year of Our Lord 
T(;i3. Avhich said act of C.cneral Assem- 
bly was on the day ami year and in the 
city and connty aforesaid in force, to be 
vigilant and active in causing the ordi- 
nances of the city, to-wit, the City of 
I-'rie and county aforesaid and the laws 
of the Con ini on wealth relating to the 
gDvernment of the city, to-wit, the City 
of b'ric and county aforesaid, to he exe- 
cuted and enforced therein." 

The .section of the act of Assembly 
almve refei"red to is in part as follows: 
"The mayor shall be the chief executive 
magistrate of the. city. It shall be his 
duty to be vigilant and active in causing 
the ordinances of the city and the laws of 
the Commonwealth relating to the gov- 
ernment of the city lo be executed and 
enforced therein •«•**_" 

The section quoted is from the act of 
the C.eiieral Assembly, N'o. 367. I'. L. 
M)i3, at page 568. the title of which i= 
as follows: "Providing for the incorpo- 
ration, regulation, and government of cit- 
ies of the third class : regulating nomina- 
tion and election of mtniicipal officers 
therein : and renealing, consolidating, and 
(■■('erding existing laws in relation there- 
to." 

It will be noticed that no jienalty is at- 
tached to section 3 quoted, but section 14 
of article 4 of said act i.i as follows: ",\ll 
officers of the several cities of the third 
class, whether elected or appointed, shall, 
Ijefore entering upon their resjiective du- 
ties, take and subscribe the oath pre- 
scribed by section one of article seven of 
the constitution of this comnionweallh. 
.\ny person refusing to take such oath 
shall forfeit his right to the office; and 
any person guilty of violation thereof 
■ihall lie deemed guilty of a misdemeanor, 
and upon conviction shall l>e sentenced 
to |)av a fine not exceeding one thousand 
dollars, and to undergo an im])risonment 
not exceeding one year, or either, at the 
discretion of the court." 

We are of the opinion that if the de- 
fendant be guilty of any offense, that is 
in failing, neglecting and refiising to be 
vigilant and active in causing the ordi- 
nances of the city and the laws of the 
Commonwealth relating to the govern- 



ment of the city to be e.xecuted and en- 
forced therein, that he should have been 
indicted under liection fourteen of article 
four for a violation of hrs oath of office. 
In the constitutional oath required to be 
taken, the officer, among other thing-, 
swears that he will discharge his duties 
of his office with fidelity and it can not 
be said that a failure to so discharge his 
duties would be a violation of the oath. 
If this be the case, then the indictment 
is bad for not averring that he took the 
oath of office required by law and that he 
violated said oath, giving the circum- 
stances of such violation, in other 
words, the indictment is not dfawn with 
reference to section fourteen of article 
four in any respect. The Conmionwealth. 
however, urges that the indictment may 
be sustained as a common law indict- 
ment. With this contention we cannot 
agree. At common law there was no 
such office as mayor of a city of the third 
class and such office is purely statutory. 
Res Republican v. Myelin et al., 3 Yeates, 
page I (see page 3). 

The Act of March 31, i860, para- 
;ra))h 183. P. L. 426, provides "In all 
cases where a remedy is provided, or 
duty enjoined, or anything directed to be 
done by any act or acts of assembly of 
this Commonwealth the direction.s 0/ the 
said acts shall be strictly pursued ; and 
no jjenalty shall l>e inflicted, or anything 
done agreeable to the provisions of the 
common law in such cases, further than 
shall tie necessary for carrying such act 
or acts into efTect." 

The act of 1^13. supra, prescribed the 
duties of the mayor and imposed punish- 
ment for violation thereof ; hence any in- 
dictment must be under the duties of the 
mayor and imposed as a common law in- 
dictment. 

If, however, the indictment were good 
in other resjiects, it is defective in not 
iverring the names of the person or per- 
sons keeping the houses of ill-fame, 
houses of prostitution, assignation houses 
and bawdy houses referred to in the in- 
dictment (or in averring that they are lo 
the grand jurors unknown) and' in not 
specifying with more particularity the 
location of such hoiises, for in order to 
convict the defendant it would be neces- 
sary to prove the existence of such 
houses, location (hereof :\t least, rind ihe 
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nitfiies of the persons keeping them, and 
certainly under the indictment in ques- 
tion, the defendant is entitled to some 
notice of these facts in order to enable 
him to defend. 

For these reasons the first, second. 
third, fourth, twelfth reasons and the ad- 
ditional reason first discussed in this 
o|>inton for quashing the indictments are 
sustained and the indictment quashed. 



C. l: at York Co. 

York Trust Co. v. Brant 

CoiitracI — Conlemporaiictnts parol 
aijrccmcnt to vary — Ev'ideiifc reijiiircd 
to vary a zvritten contract — Landlord 
and tenant — Opcii'mg judgment by con- 
fession on lease. 

To Eiilmit evidence of (i parol »Krpeinf-iit to 
vnry the contvntH of a. wrlKen contract there 
muRt he HI) allegation of fraud, uccldfnt or 
mlHtake, In proi-ui'lnB Ihi' exi-iution of the 
latter, and aui-h iKirol ni,'reem,.tit :miHt b*- 
nd Indiilnlahle 



i agrei'tnen t 



3 clen 



oIiiHtve an to leu-ve n 
inm<ror tile chancellor, before he Ih JuMlltled 
In tiualifylng- the lermti of the written oon- 
ir.ict between the parties: 

Held, that the rule to open this JudKineni 
■ ay this exet-utlon must In- dlMi-harKed: 



the pel 



iner-s own tesll- 



mony showed that the pa 


■ol H^reemi 


which he aileKed that he re 


led m the 


tlon of the lease, was not 


con tern porn 



:i the slgnlnit of said lease. 
were no( conclusively estalilished by the 

C) Beeaiise there was rent due the land- 
lord at the time of the entry of this judg- 
ment, and the IrmuIiik of this execution, and 
ho was authorized lo !>o proce<.'d agalnRt the 
teiiant under the terniB of the written leiise 
whenever there should be any rent In ar- 
rear)> on any of the dates spei-med for ita 
payment. 

Rule to show causi; why judgment 
should not be opened, in York Trust Co. 
V, John \V. Hrant, No. i8 .\uKiist Term. 
i<)ji. amicable action and confession of 
judtrmcnt in ejeclineiit. in ibt- Court of 
Common Tleas of "t'ork Coumv. Pa. 
Rule di-;char^-cd. 

C. II. sun. for rule. 

C,'clir,i>!. IfiUhms <'y Kaiii. comra. 



.May 31. 1921. Wanner. V. J.— The de- 
fendant in this judgment, who is a ten- 
ant of the ])laintifF, procured a stay of 
execution and a rule to shoM* cause why 
this judgment for rent should not lie 
o])ened, on the specific allegation that 
"at the time of the signing of the lease. 
the plaintiff's agent. Charles H. Hyers, 
with whom all arrangements were con- 
ducted, agreed at the time of the execu- 
tion of the said lease, that John \V. 
iirant, defendant and lessee, could re- 
tain possession of said premises, as 
long as the premises were not sold. This 
contemporaneous agreement induced the 
defendant to execute the lease, thereby 
renting the said premises, which agree- 
ment was made in the presence of one 
I.uthcr Homer." 

This allegation is not sustained by the 
testimony of cither the defendant or his 
witness Homer, both of whom admit 
that it was not on the day when the 
!ea-c was executed, but in a conversa- 
tion some time ])rior thereto, that the 
alleged statement was made by iiyers 
that the defendant could have the house 
for a year imless it was .sold during that 
period. This somewhat affects the 
weight and cre<Ubility of the defendant's 
testimony and shows that the alleged 
verbal agreement of the plaintiff's agent 
IJyers. was not cont em ])ora neons with 
the execution of the lease, but a part of 
a prior conversation which occurred at 
a time when defendant and his witne.-s 
had gone to see the house, and when no 
coiilra;-l was actually ckise<l for its 
rental. The conversation was in the 
nature of an iniptiry and a statement of 
conditions for further consideration. It 
was only at a later date, that defend:mt 
was notified tltat he conld have the pre- 
mises, and should come and sign a lease 
for the same, which he did. in the pres- 
ence of the plaintiff's agent alone and 
witbout reading it. 

The lease was for one month from 
Jaiuiary 13th, H)JI, to February 13th. 
19JI. and thereafter from month lo 
month at a numtlily rental of $35.00 per 
month. The first payment was to he 
Sio.oo on January 13th. 1921, and the 
])aynieiits thereafter to he $35.00 month- 
ly, "on the first day of each succeeding 
liionlli." If the defendant did not un- 
derstand the clearly staled terms of the 
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lease, it was because of his own negli- 
gence in not reading it, or having it read 
to him before signing it. He alleges no 
mistake, or misunderstanding of its 
terms because of anything then said to 
him by the plaintiff's agent in procuring 
the execution of the lease. Under its 
terms, the lessor had the right on the 
lessee's default in payment of rent on 
any of the dates specified in the lease, to 
proceed to collect the rent, and to termi- 
nate the lease, and recover possession of 
the premises, by an amicable confession 
of judgment against the defendant, 
through its attorney. This was done, on 
the 27th day of April, 1921. 

At that time, according to the evi- 
dence, there was rent in arrears and due 
the plaintiff for the premises in question, 
which justified these |)roceedings for its 
collection and for the dispossession of 
the tenant. 

Xo subsequent offer of rent in arrears 
was sufficient to stay or to defeat the 
plaintiff's legal proceedings imder the 
lease. 

The evidence of the defendant's wit- 
ness Homer, doe.s not sufficiently corrob- 
orate and sustain the allegations of the 
defendant, as to a positive parol stipula- 
tion that defendant should have the 
house, for a year or until sold, to over- 
come the positive denial of the jilaintiff's 
agent, and certain other evidence tending 
to weaken the defendant's contention. 
The evidence to sustain an alleged con- 
temporaneous agreement contradictory 
of a written contract, must be so clear 
and conclusive as to leave no serious 
doubt in the mind of a chancellor, lye- 
fore he is justified in ijualifying the 
tcmis of the written contract between 
the parties. 

To admit evidence of a parole agree- 
ment to vary the contents of a subsc- 
<|uent written contract there must be an 
allegation of fraud, accident, or mistake. 
in procuring the execution of the latter, 
and such parole agreement must be sus- 
tained by clear, precise and indubitable 
evidence. It is only when it clearly ap- 
pears that the written instrument was 
executed in reliance upon the alleged 
contemporaneous parol agreement that 
the latter becomes effective against the 
enforcement of the former. Tlic rules 



of law on this general subject as applied 
in unsuccessful attempts to change the 
terms of written leases will be found in 
the following cases: Hertzler v. Wor-' 
man. i W. \. C. 153; Martin v, Berens, 
67 Pa. 459-463: Cozens v. Stevenson. 5 
S. & R. 421 ; Union Storage Co. v. 
Speck, 194 Pa. ij6; Wood v. Carson, 
-.S7 fa, 522 ; Hessenbruch v. Marklc. 
194 Pa. 581-588. 

We are not satisfied, under the above 
well settled rules of law, that the evi- 
dence offered in this case eniiiles the de- 
fendant to the relief prayed for, and we 
cannot therefore further .stay the legal 
proceedings authorized by the terms of 
this lease. 

-Now to wit. May 31, 1921, the nde to 
show cause why this judgment should 
not be opened is discharged, and further 
Slav of execution thereon is refused. 



McDannell, et al. v. Weddige 

Life tenant — Duty to pay taxes and 

repairs — Unproductive real estate. 

The duty is imposed by law on a tenant 
tor life til pay all of the taxes and repairs 
to the extent of the Inpome produced by all 
of the land in the estate. That the realty 
consists of a number of separate pieces of 
land, some ot them unproductive, does not 
altei' the rule. 

Citation to appoint sequestrator. 

/. M, Force, for plaintiff. 

May 2, 1921. Hirt, J,— This is a cita- 
tion awarded on plaintiff's petition under 
the Act of May 24. 1887. P. L, 188. 
which provides "That the courts of com- 
mon pleas of the res])ective counties, 
where any real estate, which is subject 
to an estate for life or for years, i.s sit- 
uated, shall have jurisdiction to apjioint 
a sequestrator of the rents, issues and 
jyrolits of such real estate in all cases 
where the owner of such remaining or 
reversion shall present a )>etition to such 
court, under oath, stating the f;tcts, al- 
leging that the tenant for li fc or for years 
of such real estate, being liable to ajii'ly 
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lilt said rents, issues and income to the 
taxes, charges, asscssnicnis, incum- 
lirarices or rejiairs of sneh real estate has 
failed to do so and that such failure is 
an injury to such remainder or reversion, 
and such court shall thereuimn cause a 
citation to issue to such tenant for life 
or for years to apjiear at a day to be 
fixed not less than ten days thereafter, 
and answer the ]>etition." 

1. Cecelia C. McDannell. in her life 
;inie, was seized in fee of three pieces 
of land situate in Miiicreek Township. 
Erie County, Pennsylvania, described in 
plaintiff's petition. 

2. Cecelia C, McDannell died intes- 
tate on December 28, ii;i7. leaving to 
survive her, William Weddige, her hus- 
band, who by his election Ijecanie tenant 
by courtesy of all of the above real es- 
tate. 

3, Plaintiffs are the owners of the re- 
mainder after the termination of the 
life estate of William Weddige in all of 
the above referred to real estate. 

4, The three pieces of land in the 
City of I'-rie are vacant and produce no 
income. The four pieces of land in .Mill- 
creek Township in 1920 pro<luced an 
income of $539.00, and defendant occii- 
]jied a dwelling house thereon, which has 
a rental value of about $480.00 a year. 

3. I^fendant has ]>aid the taxes on 
the land in Miiicreek Townshi|), but has 
refused to pay the taxes on the three 
])ieces of land in the City ofEric. The 
city taxes have been ])aid by Sydney 
McDannell. plaintiff, for the protection 
of the remaindermen. 

6. The taxes for 1920 on the Mill- 
creek projierty amounted to $45,^.00 and 
the taxes on the city ])ro]icrty fpr the 
same year to $3ii.oi> 

'I1u- facts in this case, based on the re- 
turns for 1920, justify the conclusion 
that the annual rental value of all of the 
real estate is about Sio[9.oo and that the 
total taxes based on figures for the same 
year amomit to $783,01), .\dnnllcdly all 
iif the prolits have been received or en- 
joved bv defendant, bnl, nevcrlhdess, he 
has refused to pay the taxes on the 
jiroperty amuimtini; anmially to alwut 
S.VJo.dO. The sole question raised by I 



this ca.se is whether a life tenant may en- 
joy all of the benefits accruing to him by 
reason of his tenancy without assimiing 
all of the burdens inijwsed ii]K)n him by 
law. That in this estate the realty con- 
sists of a number of sejrarate pieces of 
land does not, in our opinion, affect the 
(juestion involved; the lands though 
physically separate, are united in one es- 
tate and in the contemplation of law are 
one piece of land, and a defendant, so 
long as he retains title by courtesy to all 
of the land, must assume the whole bur- 
den of the taxes if he would receive the 
lienefit of all of the income. No author- 
ity directly in ]K)int has l)een called to 
our attention and we have been unable 
to find such authority, hut, nevertheless, 
on the decisions fixing the obligation of a 
life tenant, we are convinced that such 
ant must pay the taxes and repairs on 
of the land, at least to the extent of 
the income received or enjoyed- by him. 

It is the duty of a life tenant 10 
p.\v the taxes and re])airs. Piper's Es- 
tate, 2 \V. N, C. 711. and U|)on his neg- 
lect, the remaindermen, who pay the 
taxes, may recover the amoimt thereof 
from the life tenant. Shue's Estate 5 
York, 25. 

he duty is inijxjsed by law on de- 
fendant to pay all of the taxes and re- 
,)airs to the extent of the income pro- 
hiced by all of the land in this estate, 

3. Defendant having failed in this 
duty imposed ujion him by law. a se- 
luestrator should be api>ointed iimler the 
Act of May 24, 1887, P. L. 188, for the 
protection of the remaindermen. 

It is, therefore, now. May 2, 1921, 
ordered and decreed that defendant. 
within ten days from the date hereof, 
■nter security in the sum of $2cx)0.oo 
with surety to be a])]>roved by the court, 
conditioned that he pay within 60 days, 
to the person entitled thereto, all taxes 
on (he almve real estate paid by plain- 
itTs or any of them since December 28, 
917. and further conditioned that de- 
fendant pay all taxes now in arrears and 
hereafter ajiply the rents, issues and in- 
come, of the real estate, whether col- 
■cted or enjoyeil by him. to the payment 
of all taxes, assessments or repairs, 
failing which a secjuestrator will l>e ap- 
pointed. 
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Estate oi Martin Feigley 



riccedcnt's estate — Citation to account 
— I'ailnrc to press claim before Auditor 
— Presumption of pnyment of moneys 
due Icyatcrs — Act of June 7, 1917, P- 
L. 313— Section 49 (d)— Practice 0. C. 
Legatee ji resented claim lor moneys 



No a 



ind no 



snted In 3Ui)port 
claim. Auiiilor (llii nol nllow claim. Xo ex 
cojitions werp taken ro hln n'|)ori. Held the 
matter may be treated as re* Judicata, 
Where more thnn twenty-oiif years 
ela|)sed from'the time moneys due legatees 
jii'e payable, a legal presumption of paymPnt 
arises, which must be met iind overcome by 
evidence to the oontrary, which is direct, 
positive and conclusive. 

Citation to Rose D. HiMebrand, ad- 
ministratrix of estate of diaries G. Hil- 
dcljrand. deceased, to file an account for 
her deceased husband, who was executor 
of the will of Martin Feigiey, deceased. 
CitJition dismissed and an accounting b) 
respondent reftised at the cost of the 
jietitioner. 

Charles E. Zcrfiny, for the citation. 

Spencer D. IVarcheim. contra. 

Jtine 7, 1921, Wanner, P. J.— This t 
tation was issued on the petition of John 
Feigley, a son and legatee of ^lartin 
Feigley, deceased, to rerjiiire Rose D. 
Hildebrand, widow and administratrix 
c. t. a., of the estate of Charles G. Hil- 
debrand, deceased, to file an account for 
her deceased husband, who was the ex- 
ecntor of the will of said Martin Feig- 
ley, deceased. 

It appears that said Charles G. Hil- 
debrand, as executor ■aforesaid, on the 
3rd day of April, 1894, sold and con- 
veyed" certain real estate of said Martin 
Feigley, deceased to hts own wife, Cath- 
arine Hildebrand, for the sum of 
$1950.00. She, at her death, devise<[ the 
.same to said Charles G. Hildebrand, and 
it was sold by his widow and adminis- 
tratrix for the sum of $2865.00 on May 
5th, 1919, for the payment of his debts. 



No account was ever filed by said 
Charles G. Hildebrand, as executor of 
Martin Feigley, deceased, since the sale 
of said real estate. An auditor was ap- 
pointed to distribute the balance on the 
account of Rose D. Hildebrand, admin- 
istratrix of Charles G. Hildebrand, de- 
ceased, and the petitioner, John Feigley, 
and the other heirs and legatees of Mar- 
tin Feigley, deceased, appeared before 
said auditor with their counsel, and de- 
manded payment out of his estate of 
their resjiecttve shares of the ])roceeds 
of the sale of the above mentioned real 
estate. 

The adniini.-itratrix of Charles G. Hil- 
debrand. deceased, presented a claim for 
$750.00 for a monument for the deced- 
ent and also her claim to her widow's ex- 
emption out of his estate. These claims 
were contested by the Martin Feigley 
legatees, and other interested parties. 

From the auditor's notes of the pro- 
ceedings had before him, it appears that 
V. K. Keesey, Esq., counsel for a claim- 
ant, proposed that if the Feigley beirs 
withdrew their claim, and would make 
no further proof of the same, and if 
Mrs. Hildebrand, the administratrix, 
withdrew her claim for $750.00 for the 
tombstone for decedent, that all excep- 
tions made in behalf of his client, should 
be withdrawn, 

Spencer D. Warehejm, Esq., repre- 
senting the administratrix and widow, 
proposed that if the claim of the Feiglev 
heirs was not pressed, the widow and 
administratrix would withdraw her 
claim for $750.00 for said tombstone, 
and she subsequently did so. 

As to these matters the auditor's re- 
port says: "The auditor held a number 
of adjourned meetings at which the heirs 
of Martin Feigley, deceased, were given 
the opportunity to present and prove 
their claim. \o amount was given and 
no testin.ony was presented in support 
of said claim. Your auditor therefore. 
after due notice to the counsel for said 
heirs, closed said audit. 

No eKcei)tions were filed, by the peti- 
tioner or the other Feigley heirs, to ibe 
rejection of their claims against this de- 
-edent's estate, or by Rose D. Hilde- 
brand, the administratrix, for the disal- 
lowance of her claim for $750.00 for 

.lOOglc 



said monument. 
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These claims were evidently ahari- 
doiied Iwfore the audiior in pursuance of 
the sAij^gestions of counsel above noted, 
and the only exceptions filed to the aud- 
itor's report were against the allowance 
of the widow's exemption. Those ex- 
ceptions were overruled by this court in 
an opinion filed Octolier nth, i(;20, in 
which the court treated the claim of the 
Feifjley heirs as having been ab;uidon«] 
before the auditor. Nothing to the con- 
trary has been said, or offered in evi- 
dence, in this case since that opinion was 
filed, though much testimony was taken 
in suiijiort of this citation. 

The matter may therefore l>e treated 
as res judicata upon the record made l>e- 
fore the auditor. But if the (|uestion was 
still an open one there is no such com- 
petent and admissible evidence offered 
in support of this citation as should re- 
(|uire an accounting. These legatees of 
Martin Feigley, deceased, are not coni- 
])etent witnesses to testify to matters 
occurring in the lifetime of Charles G. 
Hildehrand, deceased, under the provi.s- 
ioDs of section 5 (e) of the Act of Mav 
23,. 1837. P. L. 158. 

After this lapse of more than twenty- 
one years from the time when the 
moneys due these legatees were payable, 
a legal presumiition of ])aynient 
arises, which must l)e met and overcome 
by conclusive evidence to the contrary, 
from witnesses who are competent to 
testify against the decedent. Exception 
was taken to the competency of these 
claimants to testify, and no other com- 
petent witnesses were produced who es- 
tablished the facts necessary to rebut this 
l>resumption of payment: Finley's Es- 
tate, 7 York Leg. Rec. 201. 

The widow of Charles G. Hildehrand 
who is the respondent in this proceeding 
was called as if under cross-examina- 
tion, and required to produce certain 
papers of the decedent apparently re- 
lating to the Martin Feigley estate, 
which indicated the payment of certain 
sums of money to the ^Martin Feigley 
legatees. There were also found among 
his papers certain notes against the pe- 
titioner, John Feigley. as though they 
had been paid off for him bv the dece<l- 
ent. Several attachments also appeared 



to have been issued against the moneys 
of John Feigley in the hands of Charles 
".. 1-lildebrand, as executor. There wa.s 
too much uncertainty and incomplete- 
ness about this evidence however, to es- 
tablish the state of the a,ccounts between 
the decedent and this ]>etttioner. There 
is, therefore, not sufficient direct evi- 
dence, upon which to order the admin- 
istratrix of Charles G. Hildehrand to file 
an account, as she avers that she has no 
other knowledge or information upon 
which to Ijase it than these fragmentary 
facts as to his management of the Mar- 
tin Feigley estate. 

There is a plain want of that direct. 
positive and conclusive evidence of non- 
payment of this claim which is necessary 
after this lapse of time to defeat the le- 
gal presumption of j»ayment of the peti- 
tioner's share of the estate of Martin 
Feigley, deceased, by his executor. 
Charles G. Hildehrand. The general 
rule of law upon this subject, with its a]>- 
piicaiion to cases similar to this, will l>e 
found in the following cases: Finley's 
b'state. 7 York Leg. Rec. 201, and cases 
cite<l therein; Sheafer v, VVoodside. 257 
Pa. 276-280; Camp et al. v. John et al., 
259 Pa. 38-41. 

In addition to what has already been 
said as to the conclusiveness of the pro- 
ceedings before the auditor, against this 
petitioner's claim, we call attention to 
section 49 (d) of the Fiduciaries Act. 
Nineteen Seventeen, P. L. 515, which 
provides as follows ; 

"(<1) No creditor of a decedent who 
shall neglect or refuse to present his 
claim at the audit of the account of the 
executor or administrator, held not less 
than six months after the grant of let- 
ters testamentary or of administration, 
of which |>ublic notice has been given as 
provided in section ten of this act, or at 
an audit held after actual notice to such 
creditor of the filing of such account, as 
provided in section forty-six, clause (c) 
of this act. shall be entitled to receive^ 
any share of the assets distributed in 
pursuance of such audit, whether the es- 
tate of the decedent be solvent or insol- 
vent." 

The citation is dismissed and an ac- 
counting by the respondent refused, at 
the cost of the petitioner. 
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C. C. of Allegheny Co, 

Commonwealth of Pennsylvania v. 
Krell 



Motor vehicles — Lights — Public 
streets and highu-ays— Ordinances — Act 
of June 30, IQIQ, P. L. 6po. 

Defenrlant was found BUilty of parking 
hia automobile on a public street In a bor- 
ough In violation of the Act of June 30. 1919. 
P. Li. 690, when he had only one tali light 
affixed to the lop of the left rear mudKuiir.l. 
This was a combination llprht showing red 
from the rear and white In front. 

Section 20 of the Act of June 30. 1919. 
L. 880, requires every motor vehicle to have 
two lights of approximately e<iual powi 
front of HU<-h vehicle that shall be vislbli 
a distance of ZOO feet. Thla lanBUase Is 
emptory. The use of one rear red light 
when the machine is at rest Is not a com- 
pliance with the act. 

The streets of a municipality, unteas ex- 
cepted, are public highways within thi> 
meaning of the Act of June 30, 1919, I'. L. 
690, relatinB to motor vehicles, and any or- 
dinance conflicting with Its provisions Is 
Invalid pro tanto. 

.XplHral. No. 384, 1921. 

Victor Barber, for ]>laiiitiff. 

Reich & Canter, for defendant. 

May 2. 1921, Kennedy, P. J.— The de- 
fendant is chained with and admits 
parking his automobile on a public street 
in Wilnierdtng after night, on March 
23rd, 1921. with only one white hght 
showing in front. This was a combina- 
tion light fastened to the top of the left 
rear nnidguard, showing white in front 
and red in the rear. The defendant con- 
tends ihat a number of these lamps are 
in use. and that the use of one of these 
lamps on an automobile when at rest is 
a sufficient compliance with the law, and 
the ordinance of the borongh. 

Section 20 of the Act of June 30th, 
1919, P. L. 690. provides, inter alia, in 
substance, that every motor vehicle on a 
public highway shall show at least two 
lights of approximately efpial power on 
the front of such vehicle, that shall be 
clearly visible for a distance of two hun- 
dred feet, and further, in a suhse(|uent 
portion of the same section, when there 
is not sufficient light within the limits of 
the highway to clearly reveal substantial 



objects at a distance of joo feet, the 
front lights shall when the vehicle is in 
motion clearly illuminate the road for 
that disl.ince. 

There can be but one construction 
placed ujion the language of the act 
which in plain language peremptorily di- 
rects that automobiles sliall at all times 
l)etween certain hours and under certain 
conditions of visibility show two lights 
in front, visible from a point 200 feet 
distant, and when in motion imder the 
same conditions of visibility Ihc-y shall 
clearly illnniinate the highway for a dis- 
tance of 200 feet. 

Without jKissing upon the question of 
the position of the red light in this case, 
which the law refniires to be placed on 
the rear of the vehicle, we are clearly of 
the opinion that the defendant was guilty 
of an infraction of the law. 

It is scarcely necessary to add that thi; 
streets of a nninicii>ality. unless except- 
ed, are public highways within the 
meaning of the act. and that any ordi- 
Tance conflicting with its provisions is 
invalid pro lanto. 



Lambert v. Welfley*s Extr. 

Affidavit of defense by fiduciary— 

Practice Act of 1915. 

The defendan), a fiduciary. In his alUduvlt 
of defense averred that he believed he had a 
Just and legaJ defense to the whole of plaln- 
tlfTs claim. For this he based his belief on 
tlie following facts: 

"That he had no knowledge that decedent 
made any such contract as alleged by plain- 
IIT." 

Section 7 of the Practice Act of 1915 pr^- 
-■ides that a fiduciary "need onlv state the 
'acts he admits to l)e true and that he be. 
levea there is a Junt and legal defense to 
the remainder and the facts upon which he 



bis belief." 

er the authority of Comerer vs. Prak- 
pr'8 Admtr.. 29 Dlst. Rep.. 491. the statement 
made by the defendant, "tha,t he had no 
■-- wledge that defendant made nnv Buch 
tract as alleged by plaintiff" wiis hold 
insufficient to meet the requirements of the 
TIW Sect, of the said I'mcilce Act of 19IB. 

Motion for judgment for want of suf- 
ficient affidavit of defense. 

Boose & Boose, for [ilaintifT. 

/. C. Lo7K-ry, for defendant.^jOOo[t^ 
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March 22. 11^21, Berkey, 1'. J. — The 
plaintiff instituted this action December 
I. iijjo. when his statement of claim was 
filed and in compliance with notice to de- 
fendant to file an affidavit of defense to 
the statement of claim ; the defendant 
complied with the notice, whereupon the 
plaintiff filed the motion now under 
sideration. The Practice Act of 1915. 
section 7, provides; 

"When the affidavit of defense, or 
plaintiff's reply is made by an executor, 
administrator, guardian, committee, 
other person acting in a representativ;e 
capacity, he need only state the facts he 
admits to be true, and that he believes 
there is a just and legal defense to the 
remainder, and the facts upon which he 
Ijases his behef." 

An inspection of the affidavit of de- 
fense reveals that the same is a compli- 
ance with this section of the Practice 
Act save as to the following averment in 
the 4th paragraph of the affidavit of de- 
fense, it is there averred as follows : 

"The defendant avers that lie believes 
that he has a just, and legal defense to 
the whole of the plaintiff's claim. For 
this he bases his belief on the following 
facts. 

"That he has no knowledge that the 
decedent made any such contract as al- 
leged by the plaintiff." 

I think this paragraph is insufficient to 
meet the requirements of the section of 
the statute above (juoted. It ]>rovides 
the concluding sentence: "and that he be- 
lieves there is a just and legal defense to 
the remainder, and the facts ui>on which 
he bases his belief." It will be observed 
he says in his affidavit of defense: "For 
this he bases his belief on the following 
fact — that he has no knowledge that the 
decedent made any such contract as 
leged by plaintiff." Certainly this is not 
a statement of the facts upon which he 
bases his belief, for no facts are there 
stated. 

"Assuming that the defendant is in 
possession of facts upon which he has a 
just and legal defense to the claim of 
plaintiff, he should in his affidavit of de- 
fense set forth these facts. If the de- 
fendant as administrator has no knowl- 
edge of the truth of the facts alleged by 
the plaintiff nor of facts which would be 
the Iwsis of a just and legal defense lo 



the plaintiff's claim, a general statement 
of his belief that he has a just and legal 
defense and a demand for proof of the 
facts alleged by the plaintiff would be 
sufficient, in our judgment, to create an 
issue which should !>e tried, at which 
trial the plaintiff would have an oi>por- 
tunity to establish as true the facts al- 
leged by him": Comerer v, Fraker's Ad- 
ministrators, 29 D. R. 491. 

.And now, March 22, 1921. the rule to 
show cause why judgment should not be 
granted. for want of a sufficient affidavit 
of defense is made absolute, unless the 
defendant files an affidavit of defense in 
accordance with the foregoing opinion 
within fifteen days from this date. 



Loncuater Co. 



O. C. of 

Estate ofiH. M. Houser, decM. 

Taxes — hihcrilance lax — Appraise- 
ment — GroMiuj crops. 

An appraisement for transfer inherilnnco 
tax purpoBPS will not be set aside on the 
(rround tlmt the land appraised Impliedly 
nbraced the Krowinir crops, which should 
jt therefore have had an additional \-alua- 
on placed on them, where the entire ap- 
-ulsement Is not shown lo be Inequitable. 
The melhod of arriving at the result is not 
1 essential as the result obtained. 
Where, in such case, tho realty and per- 
sonally were both sold, testiiiivny should be 
iftered as to the price obtained for each. 

Appeal from transfer inheritance tax 
apjiraisement- Dismissed. 

Clias. W. Eaby and B. C. Atlcc. for 
appeal. 

.1/. E. Musscr, contra. 

April 21. 1921, Smith, P. J.— The i>ro- 
ceeding on this apj>eal from the appraise- 
ment for transfer inheritance tax pur- 
jioses has been directed against the form 
of it rather than to its substance. It is 
not claimed that the v.-iluations were un- 
fair or inequitable, but that by a coii- 
■tructive severance of the growing crops 
the land and the crops were improjierly 
iei«irately api>raised. It is urged thai the 
appraisement of the land impliedly em- 
braced the croi)s, which it is argued were 
of the real estate, and therefore the valu- 
ation put on them should be stricken 
from the appraisement. 
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The tax is imposed "upon the clear 
value of the property subject to" it, the 
clear value of all property left by a de- 
cedent who had been a resident of this 
coiiinioinvealth is subject to it. (Act of 
June 20, 1919, P, L. 521). The method 
by which it is arrived at is not as essen- 
tial as the result obtained, which in this 
case has not been discredited, nor was it 
ini]iroperly done. 

"It is settled in this commonwealth, 
that growing crops are personal proper- 
ty ; subject, however, to pass with an<l as 
appurtenant to the realty, in case of con- 
veyance, unless severed by reservation or 
exception therefrom." Backenstoss v. 
Stahler's Admrs., 33 Pa. 251. "When 
he who is in the lawful ])ossession of 
land owns the growing crops, not the 
natural products of the soil but the an- 
nual fruits of industry and labor, those 
crops are personal proi>erty and may h 
seized and sold on execution : although 
in the absence of such constructive se\ 
erance, they would i)ass with the realt' 
unless reserved : ISackenstoss v. Stabler, 
33 Pa. 251 ; Her.shey v. Metzger. 90 Pa. 
217 ; I^ng V. Scavers. 103 Pa. 517 ; 
Loose v. Scharff, 6 Superior Ct. 153." 
f lordon v. Cordon, 45 sup. Cl. (jj. 

Under the common law, grass was re- 
garded as a natural product of the soil, 
ami therefore was not classed with the 
fruits of industry and labor. While the 
grass may be r^arded as a natural pro- 
tluct, if there is no evidence to the con- 
trary, nevertheless it is jirojierty and 
subject to the tax. and its value was not 
by the appraisement included with that 
of the realty, 'i'here would be no reason 
for s[>eculating or eslinialing as to "the 
clear value of the ])roperty subject to 
such tax" if testimony had been offere<l 
of the price for which the real estate had 
been sold as was done as to the crops. 
The appeal brings up the entire appraise- 
nient, and as both the personalty and 
realty have been converted into money 
the tax could be calculated exactly had 
the necessary evidence been submitted, 
and. thus, if the amount obtained by sale 
had differed from the appraisement, the 
appeal could have been sustained. .\s \* 
is, the appeal is dismissed; costs lo be 
paid out of the estate. 



Wade W. McClune, et al. v. Gen- 
eral Rock Products Company 

Coiidilioiial sale of persoiral property 

— Rit/hts of rccrhrr of iiisohviil corpo- 

ratlo)!— Sales Act of 1935. P. L,. 5/j. 

A a.le and delivery of pi rsonal iimijcity 
with an Mgrcemeiit that "the title and right 
Of possession remain with sellerB until they 
ecelved the full purchase price thereof 



fraudulent 



. condltlonnl sale ; 






redltor 






I bill : 



r is aj,- 

liolnled for an LnHolvent ciiriioratlon, he is 
not lliiiltpd like an assignee for benefit of 
iTeditors by the rights of the debtor corpo- 
ratk.n as 10 property held by It under a con- 
ditional Miile. but has the right of a levying 
creditor, and is entitled In retain possession 
ot the property as against the sellers. 

The Sales Act of 191S does not affect the 
prlneSplei. involved in this case. 

Rule to show cau-^e why court should 
not order Samuel W. Harbold, receiver, 
of General Rock Products Company, to' 
deliver to Koppel Industrial Car and 
E<|ui])ment Comjiany immediate posses- 
sion of ten dump cars. Rule discharged 
at costs of petitioner. 



Nilcs ('■ 
y. lid,,, 



Ncff. for rule. 
■ Small, contra. 



June 6, 1921, Ross, J.— The General 
Rock Products Company, a corporation, 
applied by a bill in etpiity for a receiver. 
After due proceedings, the court, on 
March nth, 1921, appointed a receiver. 
L'pon due investigation by the receiver. 
the said General Rock Products Com- 
pany was found to be insolvent. 

On March 21st, 1921, the Koppel In- 
dustrial Car and Equipment Company, a 
corporation, presented its ])elition, al- 
leging therein, that, "On February loth, 
920, it confirmed an order given it by 
the General Rock Products Comjianv for 
ten ( 10) Standard Low Type Double 
Side Steel Dump Cars, and that said 
dump cars were duly shipped and deliv- 
ered to the General Rock Products Com- 
pany at York, Penn.sylvania. 

"That one of the conditions of the 
contract of sale was as follows-: t 

" 'The title and right of iw.'fsfl^i^^' 
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all materials sold by the sellers remain 
with them, whatever may be its mode of 
attachment to realty, or otherwise, until 
the sellers have received the full pur- 
chase price thereof in cash. Upon fail- 
ure to make payment upon any of them 
as agreed upon, the seller shall have the 
right to retain any and all payments 
therefor made by the buyer as Ii(|uidated 
damages, and to take immediate posses- 
sion of the materials and l>e free to en- 
ter the premises where said materials 
niay be located and remove the same as 
the seller's property without prejudice 
to any other claims on account of dam- 
age which may be suffered by the buyer.' 

"That the price of said diunp car.s was 
the sum of $2,570. of which the simi of 
$2,209.60 remains un]>aid, with interest 
from December 12. 1920; 

"That on Thursday. March loth. the 
day before a receiver was appointed for 
the General Rock products Comi^any by 
your honorable court, to wit, Fridav, 
March 11, 1921, a representative of your 
petitioner was in York to demand, and 
did demand the immediate possession of 
said dump cars, but the General Rock 
Products Company, by its officers and 
agents, refused to deliver said posses- 
sion; 

"That Sanniel W. Tfarbold, the re- 
ceiver appointed by your honorable 
court, although demand has been ma<!c 
upon him, refuses to deliver up pos'^es- 
sion of said dump cars ; 

'"That your petitioner is informed and 
believes that it is entitled in default of 
the payment of the balance due, to wit, 
the sum of $2,209.60, to the immediate 
possession of said dump cars. A cojiy of 
the confirmation of the order, together 
with co]»y of the letter from the General 
Rock Products Company acknowledging 
receipt of the confirming order, are here- 
to attached, and marked Exhibits A and 
ii. respectively. 

"Your petitioner therefore prays that 
an order be entered bv your honorable 
court, directing said Sanuiel W. Har- 
bold, receiver of said General Rock Pro- 
ducts Com])any, and ordering him, to 
deliver to ynnr i>etitioner. the immediate 
possession of the said ten (10) dump 
cars as aforesaid." 



The jjelition was ordered filed, and a 
rule to show cause why the court should 
not make an order as prayed for, was 
granted. 

To that rule the receiver appeared and 

filed the following answer: 

"^'our respondent, acting in the capa- 
city of temoorary receiver of the Gen- 
eral Rock Products Company, files this 
answer to a rule granted by your hon- 
orable court on ilarch 21. 1921, to show 
cause why an order should not be 
granted directing respondent to deliver 
to the |)Ctilioner ten ( lo) dum|) cars, 
which said rule was made returnable 
A]>ril 4, 1921. for the jmrpose of pro- 
tecting the rights of the creditors of the 
General Rock Products Company, 

"I. The resjMndent denies that the 
Ko])|)el Industrial Car and Equipment 
Company, the petitioner, is the owner of 
the ten Standard I.,ow Ty|>e Double Steel 
Dump Cars in question and is entitled to 
the possession of the same. 

"If. The respondent does not deny 
that the General Rock Products Com- 
pany on February 10. 1920, purchased 
the said ten sleei dump cars for the sum 
of $2570, on the terms and conditions as 
set forth in said petition. 

"in. The res|>on(lent denies that on 
Thursday, March 10, 1921, the day be- 
fore a receiver was apjiointed for the 
General Rock Products Com|jany, a rej)- 
reseniafive of the |>etitioner demanded 
the inime<Hate jmssession of said ten 
steel dump cars, and that the General 
Rock Products Company by its officers 
ind agents refused to deliver the same, 
but does not deny that such demand was 
made on March 11, 1921, the day your 
respondent was appointed temporary re- 
ceiver as aforesaid, and that the C-en- 
eral Rock Products Company bv its of- 
ficers and agents refused to deliver the 
same. 

"IV. The respondent does not deny, 
lo wjt: "That Samuel W. Harbold, the 
receiver api)ointed by your honorable 
court, although demand has been made 
upon him, refuses to deliver up posses- 
sion of said dump cars.' 

"V. Respondent denies. 'That the 
petitioner is entitled, in default of the 
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]>aynient of the balance due, to wit, the 
Slim of $2,2oq.6o, to the immediate pos- 
session of said dump cars.' 

"\'\. Respondent does not deny that 
the copy of the confirmation of the or 
der. together with copy of the letter fron 
the General Rock Products Company 
acknowledging receipt of the confiimiiij; 
order, as attached to said petition and 
marked Exhibits A and IJ, are true and 
correct copies of the same. 

■'VII. Respondent avers that said 
ten steel dump cars in <|uestion have 
been in his possession since he was ap* 
pointed temporary receiver for the Gen- 
eral Rock Products Company by your 
honorable court. 

"All of which facts have been ascer- 
tained from reliable .sources, and which 
resDondent verily believes to be correct 
and true." 

On motion duly made and filed, .\pril 
iith. IQ20, "the court allowed the issue 
framed by the petition and answer to lie 
placed upon the argument li.st for the 
week beginning A])ril nth, 1921." 

At the argument of the rule, the attor- 
ney for the defense conceded that the 
transaction constituted a condition sale. 
of the cars in question, by the Kop]>le 
Industrial Car and Rfpiipment Comj)any 
to the General Rock Products Company, 
and an actual delivery of the .said cars io 
the said General Rock Products Com- 
])any : but contended "that under the 
contract of .sale it (the Kopple Indus- 
trial Car and Equipment Company) had 
the right, as against the General Rock 
Products Company, to take possession 
at any time in case of default in pay- 
ment : that the appointment of a receiver 
did not change this right, and that the 
court shoidd order the receiver to de- 
liver to it the immediate possession of 
the cars." 

In supjKirt of this contention, the at- 
torney cites the Sales .\ct of ifji^, sec, 
20: the cases of Wickes Bros. vs. Island 
Park Association. 221) Pa. 400: The 
York Mfg. Co. v. Cassell, 201 I'. .S. 3.^4 
(26 Sup. Ct. 48r}. 

The attorney for the receiver contends 
that the delivery of the cars, claimed by 



the Kopple Conipau)', was made pursu- 
ant to the terms of a direct "sale, condi- 
tional as between the vendor and vendee, 
but not operative as against attaching 
creditors"; that, under the law of Penn- 
sylvania, the appointment of the re- 
ceiver was made for the protection of 
the creditors of the General Rock Pro- 
ducts Company, and the authority con- 
ferred ui>on the receiver, comes from the 
law. The receiver represents the cred- 
itors of the General Rock Products 
Comj)any in whose interests he was ap- 
pointed, and the law of Pennsylvania re- 
gards the transaction in question a con- 
ditional sale between the contending par- 
ties, but not enforcible as against cred- 
itors of the General Rock Products 
Company. 

The pleadings in this case form the is- 
sue. That the cars were sold and deliv- 
ered by the petitioner to the General 
Rock Products Company as the result of 
a direct bargain and sale, cannot be 
doubted and is directly admitted bv the 
counsel for the petitioner in his brief. 

The only basis for the petitioner's 
claim to the' cars is the clause in the writ- 
ten part of the negotiation which sjjeci- 
fies that "the title and right of possession 
to all materials sold by the sellers re- 
'n with them, whatever may be its 
mode of attachment to realty, or other- 
wise, until the sellers have received the 
full purchase price thereof in ca.sh." 

In 1826, in deciding a case appealed 
from Lancaster County, the Sim rem e' 
Court decided that. "On the sale of chat- 
tels, if the vendor and vendee agree that 
the possession shall pass to the vendee, 
but the pror>erty remain in the vendor 
until the whole purchase money is paid, 
such agreement, as respects creditors and 
the sheriff, is fraudulent; and it is im- 

aterial whether it appear that the cred- 
itors trusted the debtor on the credit of 
the goods which were in his possession, 
or not. Martin v. Mathiot, 14 S. & R.. 

The Supreme Court reiterated this 
principle in a case appealed from York 
County in 18.^5, and said: "The law will 
allow of no device to etude the principle 
which forbids a lien to be create<l on 
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chattels as a security seijarate from the 
possession." Jenkins v. Eichelberger, 4 
Watts, 121. 

In another case appealed from York 
County to the Supreme Court in 1879, 
it was decided that conditions of sale 
could not be set up to defeat title of the 
])Ossessor in a contest with bona fide 
■ creditors. Wylie's Appeal, 90 Pa. 2: 

And the same principle was followed 
by the Supreme Court in ](ji8. Rnter- 
])'rise Wall Paper Co. v. Rautout Co. 
260 Pa. 540, 

In the language of Mr. Justice Paxon, 
in an oi>inion rendered for the Supreme 
Court in 1880, "It has long been an es- 
tablished rule in Pennsylvania, that a 
sale and delivery of personal pro|>erty. 
with an agreement that the ownership 
shall remain in the vendor until the purT 
chase money is paid, is fraudulent and 
void as to the creditors of the vendee." 

This doctrine has been steadily fol- 
lowed and adhered to by the appellate 
courts of Pennsylvania in a great num- 
ber of decisions ; the contests nearly all 
having been based on the facts as to 
what constituted the difference between 
a bailment and sale. In the case at bar, 
it is directly admitted that the transac- 
tion involved was a conditional sale. See 
Otto V. Sweatman, 166 Pa. 218. Har- 
per's Admrs. v. Hogue. 10 Pa. Sup. 624. 
Electric Co. v. Brown, et al., 193 Pa. 351. 
Kelly Springfield &c Co. v. Si>yker. 215 
Pa. 332. Weikel & Marks' App.. 35 Y. 
L. R., 5. (Superior Court case, not yet 
re]>orted elsewhere.) 

The contention by petitioner that the 
appointment of the receiver did not 
change the petitioner's rights to recover 
the cars, is answered by the following 
decision : 

The case of Duplex Printing Press 
Company v. Clipiier Publishing Co., 213 
Pa. 207, decided that whatever rights 
the vendor in a conditional sale may re- 
serve as between himself and the con- 
ditional vendee, the goods in the hands 
of the latter, are subject to levy by his 
creditor ; nor is it material that the pur- 
chaser at a receiver's sale of such goods 
had notice of the vendors' continuing 
title. 



"When on a creditor's bill, a receiver 
is appointed for an insolvent corpora- 
tion, he is not limited like an assignee for 
the benefit of creditors by the rights of 
the debtor corporation as to proi)erty 
held by it under a conditional sale, but 
has the right of a levying creditor, and a 
sale by him passes a good title against 
the vendor irrespective of the pur- 
chaser's status as a creditor either with 
or without notice." 

In the case of State Bank of Pitts- 
burgh V. Kirk. 216 Pa. 452, it was de- 
cided tliat "the receiver represents the 
cor])oration, but he also represents the 
creditors, and it is his duly to secure all 
of the assets available for their pay- 
ment." 

See also I!hnn Bros. v. (lirard \a- 
tional Hank. 248 Pa. 148. 

The one Pennsylvania case cited by 
counsel for tiie jjetitioner is so different 
in facts from the case at bar that it can- 
not be a])plicable to the present case. 

.All the other cases are based U]>on 
statutes of other states, most of which 
have laws allowing liens to lie placed 
upon chattels by mortgage or recording 
assigmiicnts. We have no such way of 
binding personal property in this state. 
and possession here usually is accom- 
panied with the presumption that a per- ' 
son has legal ownership and title to the 
personal property whicti he personally 
possesses. 

"There can be no valid lien as against 
creditors for the purchase money of per- 
1 property, when it is delivered on 
a conditional .sale." Haak v. Linder- 
man & Skeer, 61 Pa. 4<;9. 

■"Whatever the form of the agreement, 
if its purpose was to cover up a sale and 
preserve a lien in the vendors for the 
price of the goods, it was void as respects 
creditors, whether the credit was given 
before or after the delivery of the 
goods." Thompson v. Paret Co., 94 Pa 
275- 

.'he Sales Act of 1915 does not affect 
the principle involved in this case. 

And now. June 6, ig2i. the rule is dis- 
charged at the costs of the petitioner, and 
the prayer of the petition is refused. 
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Bittner v. City o( York 

Practice — Trespass— Plaintiff's second 
statement — New and additional cause of 
aetion^Limitation of action in personal 
injuries — Act of June 24, J8p5, P. L. 
3^6 — Motion to strike off — Practice Act 
of 1P15. 483, Sec. 20. 
When a plafnllffH Btatcment Is stricken off 



nation In the new slatemenl of an addi- 
tlDnal fact In support of the former charge 
of defendant's neelfgencp, does not aet forth 
n new and additions! caune of action not 
contained In the former statement. 

Where auch a second statement is died up - 
varda ot two years after the Injury occur. 
red the action is not barred by the Act of 
1895, P. 1.. 336. 

Far defects in f^rm and structure of a 
plalntifTa alatemenl. a motion to stril<e off 
Is the proper remedy but for defects in 
matter ot substance which go to plainllfTs 
right to maintain the action or to recover 
thereon, the proper precedure la to file an 
aftldavil of defence raising the question of 
la.w Involved, This is the method prescribed 
by Section 20 of the Practice Act of 1915, 
P. L. IBS. 

Motion to strike off plaintiff's new 
statement filed after first statement had 
been stricken off with leave to file new 
statement. Motion to strike off refused. 

McClean Stock, City Solicitor, and 
Stewart & Gerber. for rule. 

Niles & Neff and C. W. A. Rochoiv, 
contra. 

June 20, 1921, Wanner, P, J. — The 
plaintiff's original statement, with the 
amendments thereto, was stricken off 
for non-compliance with the provisions 
of section 5 of the "Practice Act, nine- 
teen fifteen," with leave to file a new 
statement. 

The defendant now moves to strike 
off the new statement on the ground 
that it sets forth a new and additional 
cause of action, not contained in the for- 
mer statement, which is inadmissible, 
and a recovery upon which is barred by 
the Act of June 24, 1895, P. L. 236, 
which provides that ac"tions of trespass 
for injuries to the jierson not causing 
death, nmst be brought within two years 



fler the happening of the injury com- 
plained of by the plaintiff. 

In this case the plaintiff's injury oc- 
curred on February 4th, 1917, and suit 
was brought on June 21, 1918, The 
plaintiff's first statement which was filed 
November 20, 1918, was stricken off 
March 7, 1921, and the second was filed 
March 18, 1921, 

Xo merely formal defects or deficien- 
cies in the plaintiff's statement have been 
pointed out in support of this motion, 
and an examination of the statement by 
the court has not disclosed such fonnal 
defects as would justify striking it oflf. 

The defendant's contention that a new 
cause of action has been introduced in 
this statement, which is barred by the 
Act of 1895, goes rather to the sub- 
stance than to the form of the state- 
ment. 

It has been repeatedly held, under the 
provisions of the "Practice Act, nine- 
teen fifteen," that for defects in the form 
and structure of the plaintiff's state- 
ment, a motion to strike off is the proper 
remedy, but for defects in matters of 
substance which go to the plaintiff's right 
to maintain the action, or to recover 
thereon, the proper procedure is to file 
an affidavit of defense raising the ques- 
tions of law involved, for the judgment 
of the Court thereon. This is the method 
prescribed by section 20 of the Practice 
Act. An afifidavit of defense in this 
form is only a demurrer under another 
name, and unfortunately, the misnomer 
neither clarifies the pleadings, nor ex- 
pedites the proceedings. We do not, 
therefore, regard a motion to strike off 
this statement as the proper statutory 
procedure, by which to determine the 
question whether a new cause of action 
has been set up in this statement, on 
which no recovery can be had by the 
plaintiff. 

.Advantage of stich defects could be 
taken at the trial by a motion for a non- 
suit, or by a prayer for binding instruc- 
tions to the jury. But in the absence of 
objection to the form of this proceeding. 
we may perhaps expedite the case by de- 
termining the question at once, without 
requiring a change in the form in which 
it is presented to the court. 

The plaintiff's first statement s])ecified 
as the original cause of action the ncgli- 
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gent maintenance of an obstruction upon 
the public sidewalk, by the City of York, 
whereby the plaintiff was injured. 

In the second statement precisely the 
same allegations as to what constituted 
the plaintiff's cause of action, are re- 
peated, to which are added the following : 

"6. The plaintiffs had no notice or 
knowledge of the existence of said ob- 
struction, did not see the same, and by 
reason of the darkness of the evening, 
and insufficient artificial light provided, 
permitted and maintained by the defend- 
ant, and with its knowledge and consent, 
could not see said obstruction and were 
without negligence contributing to said 
injuries, and were using due care and 
caution." 

This additional matter is what the de- 
fendant contends, constitutes a new 
cause of action, recovery upon wliich is 
barred by the statute, and it relies upon 
the rule laid down in Saner v. McCor- 
niick. 15 Pa. Super Ct. 588, to the effect 
"ihat a new cause of action cannot be 
introduced or new parties brought in. or 
a new subject matter presented, or a 
fatal and material defect in the plead- 
ings corrected, after the statute of lim- 
itations has become a bar." 

But an inspection of the record shows 
that the plaintiffs did not abandon their 
original description of the cause of ac- 
tion, but on the contrary repeated it. in 
the new statement in the language used 
before, only alleging further, the want 
of sufficient light to enable Mrs. Bittner 
to see and escape the obstruction, which 
was itself the direct and proximate cause 
of her injury. This seems to be in fact, 
and in the intention of the plaintiff, 
merely the allegation of an additional 
fact in sup|)ort of the former charge of 
defendant's negligence, in maintaining 
the obstruction on the sidewalk. 

The reported cases on this subject il- 
lustrate the distinction which must al- 
ways be made between complete sepa- 
rate causes of action, distinct from the 
original one, and the various allegations 
in a statement which are collectively of- 
fered in support of one and the same 
claim. It is immaterial how many con- 
tributing causes of an action may be al- 
leged, they can only sustain a single suit, 
or recovery, for any resulting injuries to 
the plaintiff, and cannot under the ci 



cumstances of this case, be construed to 
constitute several and distinct causes of 
action. 

In Fredericks v. Pa. R. R. Co.. 148 
Pa. 317. where the statement alleged that 
the injuries were occasioned by the in- 
undation of plaintiff's land because of 
splashboards placed on defendant's dam, 
an amendment alleging that the overflow 

IS also caused by the closing of a chute 

the dam, was allowed, and held not to 
constitute a new cause of action. 

In hke manner, in an action of tres- 
pass for cutting trees on plaintiff's land, 
amendments .specifying cutting on other 
tracts than those first mentioned in the 
uarr, were allowed as not introducing a 
new cause of action: Knapp v. Hartung, 
73 Pa. 290. 

In Coll v. Westinghouse Co., 230 Pa. 
86. it was held thaf amendments should 
be allowed which did not change the neg- 
ligence charged against defendant, but 
merely set forth more accurately the de- 
tails and effects of former allegations on 
the subject. 

In Stener v. Erisman, 206 Pa. 600. the 
general rule was followed that where 
an amendment is merely a re-statement 
of the same cause of action though ex- 
pressed in a different form, it is allow- 
able. 

Applying the court's conclusions in 
these cases to the added matter of the 
new statement in this case, which is sub- 
stantially an amendment of the former 
statemeTit, we are of the opinion that no 
new cause of action is disclosed thereby, 
and that the motion to strike off cannot 
be sustained. 

The defendant's motion to strike off 
the j>laintiff's statement is refused. 



Kopp V. Bashline 

Trespass, trover and conversion — 
New trial — Personalty affixed to real 
estate— When personalty affixed to real 
estate passes with sale of real estate — 
Questions for jury. 
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Adopted to ttie use being- made or the real 
estate and is attached thereto It will be pre- 
sumed that it was Intendedi to become part 
of such real estate, but such presumption 
may be overcome by showintf that the nwn- 
*ra of the property treated it as personalty 
durtne the time It was being used In connec- 
tion with real estate. 

The criterion by which the Jury are to be 
(Tovemed In determinlngr whether the pro- 
perty la permanent fixture or not. is the 
character of the fixture for permanency, and 
the Intention to annex for permanent use at 
the time said fixtures were first put into the 
bulldln?. 

The Intention which thus becomes con- 
trolling Is not the secret design which may 
ha%« dwelt in the mind of the plalntin. and 
of which be alone caa speak; but the inttn- 
tlons which flows, apparent to all from the 
character of the fixtures tor permanency, the 
mode of their annexation and' the clear pur- 
pose to be served, the manifest relation 
whirh the fixtures bear to the realty and the 
%-tsible effect of their Heverance therefrom. 

Motion for new trial. Motion refused. 

Cochrane, IVilUams &■ Kain, for mo- 
tion. 

Samuel Kurts, contra. 

June 20, 1921, Ross, J. — After a trial 
by jury and verdict for the defendant, 
the plaintiff filed the following motion: 

".■\nd now, September 21, 1920, the 
court are respectfully moved to set aside 
the verdict and grant a new trial in the 
above case for the following reasons ; 

"(i). The verdict was against the 
law and the evidence. 

"(2). The verdict was against the 
weight of the evidence. 

"?3)- The court erred in their an- 
swer to the plaintiff's first, second and 
fourth points. 

"(4). The court erred in their an- 
swer to the defendant's fourth, fifth, and 
sixth points. 

"(5)- The court erred in certain jxar- 
tions of their general charge. 

"(6). The court erred in over-ruling 
the plaintiff's offers of evidence. 

"(7). The court erred in admitting 
in evidence certain offers of the defend- 
ant. 

"The right to file other and more s|)e- 
cific reasons is hereby reserved until the 
stenf^rapher's notes shall have been 
filed. 
(Signed) 

"Cochran. Williams & Kain." 

The suit was in trespass, in the nature 
of trover and conversion. 



The plaintiff's statement alleged, in 
substance, that the plaintiff, on and prior 
to the 25th day of October, 1915, owned 
a tract of land situate partly in Spring- 
field Township and partly in Hellam 
Township, York County. There was a 
brick mansion house erected on said 
tract of land, and the plaintiff resided 
therein. In said mansion house there 
had been placed certain chandeliers, elec- 
troliers and lighting fixtures, more fully 
described in a list attached to the state- 
ment as "Exhibit A," which were used 
for lighting said mansion house with gas 
and electricity. That he, the plaintiff, 
owned certain storm doors used by him 
during the winter for the purpose of pro- 
tecting said mansion house from cold; 
and a range and copper boiler used by 
him for the purpose of cooking and pro- 
viding a supply of hot water in and for 
said mansion house. 

On the 25th day of October, 1915, he 
(the plaintiff) with Emma Rel)ecca 
Kopp. his wife, granted, bargained and 
sold the said real estate to Charles 
Reider. 

On the 1st day of April, 1918, the said 
Charles Reider granted, bargained and 
sold the said real estate to the defendant, 
O. O. Bashline. 

The statement also alleged that "with 
the knowledge and consent of the said 
Charles Reider, the articles mentioned in 
the paragraphs hereof, re- 
mained in the said mansion house at and 
after the conveyance of the said real es- 
tate by the plaintiff to the said Charles 
Reider." 

After the conveyance of said real es- 
tate by the said Reider to the said Bash- 
line, defendant, plaintiff caused notice to 
be given to the defendant, that the said 
articles mentioned in the statement were 
the property of the plaintiff, and had not 
been sold or delivered by him to the said 
Charles Reider, and requested that said 
articles be delivered to him (the plain- 
tiff), or that he be granted permission to 
go upon the premises to take [lossession 
thereof. 

The defendant failed and refused to 
deliver said articles to the plaintiff or to 
grant the plaintiff permission to go upon 
the premises to take possession thereof. 

The damage claimed by plaintiff was 
based on "the cause of action," as set 
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forth in the first and last paragraphs of 
the statement, and as expressed by plain- 
tiff's counsel at the trial, "for the use and 
retention of the articles by the defend- 
ant." 

Ail s|>ecific allegations by the plaintiff 
in the statement, that the articles sued 
iijKjn had not been included in the con- 
veyances and sales of the real estate by 
plaintiff to Reider, and by Reider to the 
defendant, were specifically denied by 
the defendant's affidavit of defence. 

The affidavit of defence avers that the 
property referred to in the plaintiff' 
statement, are fixtures which were an 
nexed to the mansion house by the plain 
tiff himself, as \iaTt of the ijemianent 
service system therein; and by reason of 
their adaptation to use in and about, and 
phyiscal annexation to, the said mansion 
house, became insejiarably connected 
therewith; and as such, in the several 
mutations of title, passed as a constitu- 
ent part of the real estate to which an- 
nexed. 

The real issue made by the plead- 
ings and contest at the trial was : 
The claim by the plaintiff for dam- 
ages from the defendant for the 
retention and use of the articles or 
personal property enumerated in the 
statement ; the claim by the defendant 
that those articles passed into his cus- 
tody and ownership by the sale and con- 
veyance of the property from Charles 
Reider, by agreement dated January, 
igiS, and by deed dated April ist, 19T8, 
offered in evidence by plaintiff as exhib- 
its Nos. 4 and 5. 

The evidence offered by the plaintiff 
was intended to prove that nothing had 
been sold by the plaintiff to Charles 
Reider, except the real estate described 
in the deed of Kopp and wife to Reider 
(offered and admitted in evidence as 
plaintiff's exhibit No. 3). and that the 
articles of agreement between the said 
Charles Reider and the defendant, dated 
January', iyi8, (admitted in evidence 
as plaintiff's exhibit No. 4). and the con- 
sequent deed by Reider to the defendant, 
dated April ist, 1918 (admitted in evi- 
dence as plaintiff's exhibit No. 5), gave 
title to the defendant to nothing but the 
real estate described in said deeds and 
agreement, that the articles enumerated 
in the plaintiff's statement of demand 
f 



were personal property and were not so 
attached to the real estate described in 
the deeds of conveyance as would make 
them such fixtures as would pass with 
the real estate. 

The undisputed facts show that the ar- 
ticles in ([uestion were delivered with the 
real estate described in the deeds of con- 
veyance and article of agreement, and 
were things incident to the building de- 
scribed as a mansion house ; having been 
specially purchased for, and connected 
with, the said mansion house at the time 
it was constructed by the plaintiff, for 
the purpose of the plaintiff's use and en- 
joyment of them in the mansion house 
while he occupied it. Yet the plaintiff 
contends that no special agreement hav- 
ing been made with Reider at the time 
he took the |H>ssession and custody of 
the articles, together with the delivery 
of the real estate, these articles being 
mere personal property, did not pass 
wilh the real estate. Consequently, the 
defendant continuing to retain and use 
them after the plaintiff had given him 
notice, as averred in the statement, para- 
graph II, he, the defendant, was liable 
to plaintiff in damage. 

The basis of the plaintiff's motion for 

new trial seems to be his theory that 
the deeds and written agreement, by 
which the land and mansion house (the 
real estate) left the custody and pos- 
session of the plaintiff, was the only 
evidence the defendant possessed of his 
ownership of the articles in question, and 
that those instruments of writing were 
to be construed by the court as conclu- 
sive evidence that the articles claimed by 
the plaintiff were not conveyed or sold 
to Reider or to the defendant, because 
the said written instrumnts did nol spe- 
cifically mention them ; and therefore, it 
incumbent on the defendant to prove 
some si)ecific agreement which would 
pass the title from the plaintiffs to him 
before he, the defendant, could have a 
right to use said articles. 

When we review the plaintiff's state- 
ment of claim, and testimony offered by 
the plaintiff at the trial, the fallacy of 
that theory is apparent. 

The loth paragraph of the statement 
was, that "with the knowledge and con- 
sent of the said Charles Reider, the ar- 
ticles * • • remained in the said 
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mansion house * * * ^ but the said 
Charles Reider claimed no ownership or 
control over the same or any part there- 
of." 

This paragraph was expressly denied 
by the defendant's loth paragraph of his 
affidavit of defence, and wherever thi 
plaintiff's statement referred to the ar 
tides as not having been conveyed to 
Reider, such references are denied by 
the affidavit of defence. (See para- 
graphs 8th and 9th.) 

The plaintiff offered the deeds and 
article of agreement in evidence for the 
purfiose of sustaining the issue on the 
j)art of the plaintiff; "for the purpose of 
showing that the real estate * ♦ * ^ 
came into the ownership of O. O. Bash- 
line, the defendant ; all for the jiurpose 
of showing the actual transactions be- 
tween the time of the ownership of the 
real estate by Mr. Kopp and its acquisi- 
tion by Dr. Bashline, the defendant." 
(See Stenographer's notes, pages 10, 11, 
12, 20, 21, 25, 26.) 

This affirmative position having been 
denied by the defendant, the burden of 
proving it was placed upon the plaintiff. 
It will be observed that Charles Reider 
was not called to support the allegation 
made by plaintiff in the loth paragraph 
of the statement, and no other evidence 
was adduced which would directly sup- 
jx>rt it. The evidence of the plaintiff 
showed that when the mansion house 
was constructed, the articles in question 
were "installed" by him (page 4, &c. of 
Stenographer's transcript) in the man- 
sion house which "was built for a per- 
manent residence," and he "placed those 
fixtures into this mansion house at the 
time it was first buih in 1905 and 1906"; 
they were "selected for use in this par- 
tiailar mansion," "with reference to type 
and design, to correspond with the in- 
terior arrangement and color scheme of 
the various rooms they were to l>e used" ; 
and "were used by plaintiff and family 
from 1906 up to the time he conveyed 
the land to Mr. Reider in 1915"; they 
"constituted a necessary part of the 
lighting system which he had introduced 
into that mansion house" ; "without 
which the lighting system would have 
been rendered practically useless" ; 
(Stenographer's transcript, page 36.) 

The admission made by the plaintiff, 



on page 28 of Stenographer's transcript, 
"that at the time of the deliver)' of the 
<leed * * * by Charles Reider to 
O. O. Bashline, there was no other 
agreement except the deed itself regard- 
ing the chandeliers, electroliers and 
lighting fixtures, the storm door and the 
range and copper boiler which are the 
subject of the present controversy," "for 
the purpose of e.xplaining the res gestae, 
all the transactions leading up to the al- 
leged conversion," clearly indicate that 
the case was being tried by plaintiff on 
the principle of law that has been enun- 
ciated as follows: "In case of grantor 
and grantee, if it be shown that the 
property is adapted to the use being made 
of the real estate and is attached there- 
to, it will be presumed that it w'as in- 
tended to become a part of such real es- 
tate; but such presumption may be over- 
come by showing that the owners of the 
property treated it as personalty during 
the time it was being used in connection 
with real estate." 

Snuffer v. Spangier, L. R. A. 1918, E, 
page 149, notes. 

The above case from the Supreme 
Court of West Virginia, cites the case of 
Vail V. Weaver, 132 Pa. 363, as illustra- 
tive of the rule. 

The same rule seems to have control- 
led the efforts of the defendant in com- 
batting the plaintiff's claim for dam- 
ages, and the judge presiding at the trial 
was certainly controlled by that princi- 
ple in his rulings and charge to the jury. 

The 4th point submitted by the de- 
fendant for the court to charge the jury, 
was as follows : 

"The criterion by which the jury are 
to be governed in determining whether 
the property in suit are permanent fix- 
tures or not, is the character of the fix- 
tures for permanency, and the intention 
of the plaintiff to annex for permanent 
use, at the time said fixtures were first 
put into the building." 

The defendant's fifth point was as fol- 
lows: 

"The intention which thus becomes 
controlling is not the secret design which 
may have dwelt in the mind of the plain- 
tiff, and of which he alone can speak ; 
but the intention which flows, apparent 
to all, from the character of the fixtures 
for permanency, the mode of their an- 
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nexation, and the clear purpose to be 
served, the manifest relation which the 
fixtures bear to the reality, and the vis- 
ible effect of their severance therefrom." 

These two points were affirmed by the 
court, and the affirmation is part of the 
fourth reason alleged by the plaintiff as 
a basis for his motion for a new trial. 

In our view of the case, the points 
were drawn in strict conformity with the 
law as laid down in : Hill v. Sewald, 53 
Pa. 271; Seeger v. Pettit, yy Pa. 437; 
Benedict v. Marsh, 127 Pa. 309; Wick, 
et al. V. Bredin, et a!., 189 Pa. 83. 

The sixth point affirmed for the de- 
fendant is covered by the same princi- 
ple. 

The plaintiff's fourth reason for a 
new trial is therefore dismissed. 

The plaintiff's requests which were 
not affirmed by the court are equivalent 
to binding instructions for the plaintiff 
and were properly refused by the trial 
judge. The facts under all the plead- 
ings and testimony were for the jury. 

The plaintiff's 'third reason for new 
trial is therefore dismissed. 

All the other reasons assigned for new 
trial are too general for any specific an- 
swer, and for that reason must be dis- 
missed. 

It is true that the brief, submitted to 
the court at the argument on the motion 
for a new trial, referred to certain pages 
of the Stenographer's transcript which 
contained what the defendant claimed 
were objectionable rulings or evidence, 
but there are no specific errors pointed 
out. This mode of practice is very se- 
vere on judges who have to review evi- 
dence for the purpose of ascertaining 
the real discontent of the objector. We 
will, however, in this case, endeavor to 
answer the uncertain objections as guided 
by the plaintiff's brief. 

The first observation in the bcief is as 
follows; "In all of the proceedings be- 
fore the court counsel for the defendant 
has confused the law of 'fixtures,' which 
is a part of the law of real property, 
■with the law which should govern the 
case." 

"And * * * in its rulings on the 
evidence, in its charge to the jury, and 
in its answers to points, the court fell 
into the same error." 

The brief then endeavors to verify 



these rather uncertain propositions, by 
arguing, ist, "that the plaintiff owned 
the lighting fixtures, storm door, range 
and copper boiler, on and prior to Oc- 
tober 25, 1915, and defendant came into 
possession of these articles, used them 
and claimed them as his own." 

That is a fair and honest synopsis of 
the facts in the case, as far as it goes, 
but there were other circumstances in 
the evidence, submitted by both the 
plaintiflf and the defendant, which must 
have impressed the jury. 

The second argument in support of 
the advanced propositions, is the fol- 
lowing conclusion: "Under these cir- 
cumstances, the only title to the articles 
in controversy that could possibly have 
been obtained liy the defendant, must 
have come throi^h the instruments of 
writing introduced in evidence, namely, 
the deed of October 25, 1915. from Mr. 
Kopp to Charles Reider (Exhibit No. 3, 
pages 12 and 20) ; the agreement of Jan- 
uary, 1918, between Mr. Reider and Dr. 
Bashline (Exhibit No. 4, pages 21-23), 
and the deed of April ist, 1918, from 
Mr. Reider to Dr. Bashline {Exhibit No. 
5, pages 26-28)." A study of the tran- 
script of the proceedings at the trial and 
the pleadings in this case, cannot but re- 
veal the sophistry of that reasoning. 

In presenting his case to the jury, the 
plaintiff not only proved the deeds of 
conveyance which legally carried the 
real estate from his ownership, title and 
control into the title and possession of 
the defendant, but he affirmatively 
proved that the articles now in question 
were made fixtures to that real estate at 
the time he first took possession of it, as 
his domicile, or "mansion house." That 
said articles had been selected and af- 
fixed with the special design of makii^ 
the surroundings enjoyable in the 
dwelling, and they were necessary for 
the proper habitation of the said man- 
sion house. When the real estate was 
deeded to Reider, the possession of the 
whole house, with the equipment it con- 
tained, particularly the fixtures in ques- 
tion, were delivered altogether to the 
custody and control of Reider. In his 
custody and possession this real estate, 
including the fixtures, remained un- 
changed for a period of more than two 
years, when it was evidently viewed by 
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the defendant with his intention of pur- 
duse. At that time the articles evidently 
were affixed to the premises as they were 
at the time Reider took possession of the 
premises by right of title to the real es- 
tate. It was not explained to the de- 
fendant that any of these fixtures were 
not intended to be a part of the real es- 
tate ; it was not to be denied that Reider 
had retained them jnst as they were for 
over two years, and when the defendant 
bound himself to parchase the real es- 
tate in writing at a stipulated price, 
Reider delivered into his possession 
without reservation the whole premises, 
with the fixtures, just as it had been pre- 
sented to his view as an inducement to 
purchase. After thus getting into pos- 
session of the real estate, mansion house 
with its fixtures, and using and enjoying 
all for his own purposes, he fulfilled his 
contract to purchase and received his 
technically drawn deed for the convey- 
ance of the title thereof. Not until that 
deed of conveyance had been delivered 
to defendant and his payment of the full 
amount of the consideration had been 
definitely secured, did the plaintiff ever 
intimate to the defendant that he 
claimed the fixtures annexed to the man- 
sion house which he deeded and con- 
veyed to Reider. 

All these circumstances were directly 
brought out by the evidence, affirmative- 
ly submitted to the jury by the plaintiff. 

It was evident that the hypothesis 
upon which the defendant rested his de- 
fence is the principle of law announced 
by the Supreme Osurt of Pennsylvania, 
that "as to all articles not so intimately 
connected with the freehold as to be- 
come essentially a part of it, the inten- 
tion, not the mere physical fact of their 
connection with the realty, is the criter- 
ion of annexation. But the 'intention' 
which thus becomes controlling is not 
the secret design which may dwell in a 
party's mind and as to whose existence 
he alone can speak, but that 'intention' 
which was either expressly declared by 
the parties competent to make it the gov- 
erning rule, or which flows, patent to 
all, from the nature and character of the 
act, the clear purpose to be served, the 
manifest relation which the articles bear 
to the realty, and the visible conse- 
quences of their severance upon the 



proper and obvious use of it." National 
Bank of Catasauqua v. North, 160 Pa. 
303. 

Upon this principle, the trial judge 
based his rulings in the general admis- 
sion of evidence, and expressly charged 
the jury that "the test as marked out by 
the law is that, in determining whether 
personal property — and these things are 
personal property, these things enumer- 
ated in the plaintiff's claim are personal 
property — in determining whether per- 
sonal property has become a fixture and 
part of the land, it is not the character 
of the physical connection with the real- 
ty which constitutes the criterion of an- 
nexation, but it is the intention to annex 
and identify the property with the real- 
ty." 

Again, in the charge, the jury was 
told, "As I said before, you will take all 
the circumstances of this case, remember 
them in detail carefully. You will re- 
member the building of the house as de- 
tailed to you by the plaintiff himself, the 
purchase of these things for the use of 
which damage is claimed by the plaintiff. 
the placing of them in the house as he 
described to you, and as has been de- 
scribed to you by other evidence, the 
character of the articles, their compari- 
son with the surroundings and the prem- 
ises, the price he paid, the manner in 
which he turned them over to the pur- 
chaser of the real estate. Charles Reider, 
the manner in which they were turned 
over by Charles Reider to the present 
defendant. O. O. BashJine, and see 
whether the preponderance or weight of 
the evidence convicts your mind that the 
intention was to make those articles a 
part of the realty." "Rut if the weight 
and preponderance of the evifience does 
not convict yonr mind that the intention 
of the plaintiff, at the time he affixed 
these articles to the realty, was to make 
them a part and parcel of the realty, 
then, of course, your duty would be to 
render a verdict for the plaintiff." 

Under the decisions, we do not think 
the chai^ of error, made by the plain- 
tiff against the defendant and the trial 
judge, can be justified. 

It is true that, in a case stated, where 
by the facts peculiar to the particular 
controversy, the former owner of the 
house, which had been levied upon by 
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the sheriff, under an execution, and sold, 
removed such articles as he claimed were 
personal property belonging to him, be- 
fore he removed from the house, it was 
decided that "gas fixtures, such as chan- 
deliers, and side brackets, put up and at- 
tached to the gas pipes by the owner of 
the premises, are mere personal prop- 
erty, not fixtures in the proper sense of 
the term, and do not pass by a sheriiT's 
sale of the real estate." Vaughen 
Haldeman, 33 Pa. 522. 

And " 'Gas fixtures,' as distinguished 
from 'gas fittings,' are not the subject of 
a mechanic's Hen, under the Act of 
1855," and that "the sale of a house in 
general terms will not include the gas 
fixtures in it ; to pass them with the house 
there must be a s]«rcial agreement." Jar- 
echi, et al. v. Philharmonic Society, 79 
Pa. 403. 

In that case, "the only matter in con- 
troversy (was) as to whether the class 
of materials designated under the gen- 
eral name of gas-fixtures, and the labor 
of putting them in place, can be the sub- 
ject of a mechanic's lien." 

The theory of the defence in the case 
at bar. and the rulings of the trial judge, 
were not in conflict with the principles 
announced by those cases, but were 
rather in harmony therewith,- for the 
charge of the court expressly notified the 
jury that the articles in controversy were 
personal property, and if the proven 
facts and circumstances did not show 
that they were annexed to the real estate 
with the intention of making them part 
thereof, the verdict should be for the 
plaintiff. The principles announced in 
the cases just cited are still followed, as 
we understand the law, where the facts 
go no farther than did the facts of those 
particular cases ; but the same rule is ad- 
hered to in another announcement of the 
Supreme Court in a hne of cases which 
seem to state the same principle under 
different circumstances. In Vorhis v. 
Freeman. 2 W. & S. 116, Chief Justice 
Gibson slated that, "the criterion of a 
fixture in a mansion house or dwelling 
is actual penuanent fastening to the 
freehold, but this is not the criterion of 
a fixture in a mannfactorv or mill." 

In Hill V. Sewald. 53 Pa. 271, the Su- 
preme Court said, "It is not the charac- 
ter of the physical connection with the 



realty which is the criterion of annexa- 
tion. The intention to annex, whether 
rightfully or wrongfully, is the legal cri- 
terion." 

In Seeger v. Pettit, yj Pa. 437 (which 
was a controversy between landlord and 
tenant), the Supreme Court said, "In 
determining what are removable fix- 
tures, the criterion is the intention to an- 
nex, not the character of the physical an- 
nexation to the realty." 

In considering the appeal, Mr. Jus- 
tice Paxon, referring to the facts, said, 
"The matter of fixtures should have been 
left to the jury as a question of inten- 
tion. Instead of doing so, the learned 
judge appHed the law to certain facts of 
the case," for that reason the judgment 
was reversed. 

In Wick V. Bredin, et al., 1S9 Pa. 83, 
the Supreme Court again announced the 
principle, "In determining whether per- 
sonal pro|jerty has become a fixture and 
I»art of the land, it is not the character of 
the physical connection with the realty 
which constitutes the criterion of annex- 
ation, but it is the intention to annex 
and identify the property with the real- 
ty." 

The same doctrine was announced in 
McClintock and Irvine Company v. 
Aetna Explosives Coni|)any, 260 Pa. 
91. and Exeter v. Wickes Brothers, 26? 
Pa. ISS- 

As was said by Mr. Justice Mercur. 
n rendering the opinion of the Supreme 
Court, in the case of Darrah v. Baird, 
01 Pa. 265 (opinion 273), "Fixtures 
,re not goods and chattels for all pur- 
I)oses. They are not unless made so by 
the tenant's severance, or for the bene- 
fit of his execution creditors. While 
they remain attached, they are part of 
the freehold." 

.As early as 1835. it was ruled that. 
"Even as between landlord and tenant. 
fixtures erected by the latter and which 
he is entitled to remove, must be re- 
moved during the term ; after the ex- 
piration of the term, the tenant can 

ither remove them nor recover their 
value from the landlord." White v, 
Arndt, i Wharton. 98. 

This doctrine is maintained in this 
state. Bradley v. McCurdv, 209 Pa. 306. 
and followed in other states : Sanders v. 
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Sutlive Bros., 6 A. L. R., 1503. and 
notes Cg)'i5i3. 

In determining whether or not "fix- 
tures" similar to the articles in question 
in the case at bar are f»art of the real es- 
tate, the intention of the person putting 
them in place was to be considered and 
submitted to the jnry- Harmony Bldg. 
Assn. V. Berger, 99 Pa. 320. Benedict 
V. Marsh, 127 Pa. 309. Carl v. Weaver, 
132 Pa. 363. 

Those authorities, we think, fully sus- 
tain the theory upon which the defend- 
ant rested his case, and the manner in 
which the controversy was le{t to the 
jury. 

There is no doubt but that the articles 
in question might have been jiroperly 
considered persona! property by the or- 
iginal owner, but he did not treat them 
as such when he turned them over to 
Reider. or during the term of Reider'; 
dominion over them, or at the time Reid- 
er turned them over to the defendant, 01 
during the three months of the defend- 
ant's dominion over them under the lease 
of January, 1918, and the reasonable pre- 
sumption would be that the fixtures were 
delivered as a part of the mansion house, 
which was a part of the real estate con- 
veyed by deed. Being necessary fixtures, 
under all the circumstances, his declara- 
tion of a secret intention could not avail, 
but his intention necessarily, under the 
facts, became a question for the jury to 
decide. 

As we have before said, the daqiage 
sued for in this suit wa.s in the nature of 
a penalty for trover and conversion of 
the persona! property of the plaintiff. 
The issue made by the pleadings denied 
that the plaintiff owned the articles 
which the statement claimed. The proof 
required from the plaintiff was to show 
to the .satisfaction of the jury that the 
title to the articles remained in him. He 
failed to do that, and jiis technical rea- 
.sons advanced in s«i)])ort of his motion 
for a new trial do not seem sufficient to 
sustain the motion. Darrah v. Baird, loi 
Pa. 265. Overton v. Williston, 31 Pa. 
>55- 

Motion and rule for new trial dis- 
charged. 



McGann v. Ruggles-Coles Co. 

Equity — Jurisdiction — Agent and 
principal — Division of profits — Account- 
ing—Act of Oct. 13, 1S40, P. L. 7— Dis- 
covery — Practice, when defendant's an- 
s^L-cr denies jurisdiction of court — Act 
of June 7, 1907, P. L. 440. 



It ot sales, on which the latter was entitled 
) compensaiion. established a relation of 
'ust and conHdence between the parties, 
hlch was substantially the same as that 
existing between principal and agent or (ac- 
tor, and would sustain an action of account 
render, on the common law side of the court. 
It would therefore also give the court equi- 
table jurisdiction under the Act of Oct. 13, 
ISJO. P. L. 7 

Where (he means of knowledge necessary 
to mate plaintiff's account of what is due 
him la entirely within the control of the de- 
fendant, and It is only by discovery of the 
sa.Tie from the defendant that it could be 
made available, that Is an additional ground 
for equitable relief because of the inade- 
quacy at an ordinary remedy at law. 

here defendant's answer denies the 
equitable Jurlsdicllon of the court on the 
UrountJ that plaintiff has an aderiuate rem- 
edy at law, tor the recovery of moneys due 
htm. it Is a question (or consideration and 
decision in limine, before a hearing of the 
on its merits. In accordance with the 
■isions of the Act of June 7. 1907, 1'. L. 



The question of Jurladicllon when raised 
n this form must be determined entirely 
ipon the allegations of the jilainUfT's bill^ 
A-ithout considering the contents of the de- 
'end;int'8 answer thereto, or even any (acts 
I'hlch may have been offered In evidence in 
he case, jirior to the raising of the question 
of Jurisdiction. 

Sur exceptions to the jurisdiction of 
the court ill Robert G. McGann v. Rug- 
gles-Coles Engineering Company, No. 3 
.\pril Term, 1921, in the Court of Com- 
mon Picas of York County, Pa., sitting 
in equity. Exceptions dismissed. 

George S. Schmidt. R. T. McCracken 
and Ji. C. Miles, for exceptions. 

Sfm^art & Gcrber and George Whar- 
ton Pepper, for plaintiff. 

June 20, ryji, Wanner, P. J.— The 
defendant's answer denies the equitable 
jurisdiction of the court in this case, on 
the ground that the plaintiff has an ade- ■ 
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narlie>, and more |>anicularly hecatisc of 
iheir coiitraclnal ohiigalion to account to 
eaili oilier from lime 10 lime, for the »■!- 
cerlainiTienI of the numlicr of sales 
made, anil Ihe amount of profits realized 
thereon, for <!ivt>ion hetweeii them, fhis 
ca>e >eems to fal! within well reeos,'nizcd 
liiH"; of e'[',!italile juriMliction. 

])i\i>ion of proihs helween the jiar- 
lie>. mai-e-- their hu^-iues,- relations very 
like a ]iarinershiii accotmtint;. which is a 
uiallLr that is fre(|ueiilly carried into 
courl'^ of equity. e<iiecially where the 
complicated nature of the accounts makes 
an action at law. an inconvenient and in- 
adc(|uate remeilv ; Slitxer v. Fonder. JT4 
[■a. 117: Oil Well I'ackers- Appeal. l-'8 
I'a. 4Ji-4-'7; Ilolden v, I'-ernstein. Ji2 
I'a. .■;C>'i-^7i ; Chri-tv's Appeal, gj I'a. 
I V :"Mei.ean's Kxr.' V. Wade. 53 I'a. 
146: Holland V. H..llahaii. 211 Pk. 22Z: 
I'.rightlev's Ivi|uilv. Sec. 124: Bank v. 
r.iddle, 2 ParMins Select E(|. Cases. 5.1- 

hi .\d;mis' A]i)ical, 113 Pa. 457, it was 
liekl that an agreement that defendant 
should from time to time render an ac- 
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onint to tile iilaintiti of sales, on whicli 
tlie l;itier was ciititli-d to coniponsntion, J 
c-taMisht-d a ri-l;;tinn of trust and cmill- i 
di-nci.' between the |)artics, which wash 
.-ulistniitially the sanif as that existing'', 
hclween principal ami a<,'ent, or factor. 1 1 
;ivj\ that it woidd snstain an action of ac- 
coinit render, 011 the ci>nHT!r)n law side of 
ihf cnnrt. It wonld l!K'ref<iri; aUo f^ive 
tlu- court cqnitahle jurisdiction undtr liie 
.\ct of Ottoiier 13. 1840. I'. L. 7, which 
inw-ts court of Common I'k'iis with "all 
the [>owers and jurisdictions of courts 
of clKiTicery in settling partnership ac- 
count'i. and such other accovmts and 
clairi". as h_v the coinn;on law nsaijcs of 
this coiiinuniwenith, have heretofore 
l.cL-n settled hv an action of account ren- 
dei 



i)d it i 



Where the means of kno 
ary to state plaintitVs ace 

f the defenda 

over\ of the s 

hat it could he made avai 

n additional t-nnnid for e<| 

ccar.sc nf the innde-piacv 

rv remedy at law; Ada 



1 the t 



the defendants, 
hie, ihnt is 
ilahle relief 
1 an ordin- 
is' Appeal, 



'i'he conchisi<Mi reached from a care- 
\u\ e\aniiiation of (ho several acts of as- 
-endily in ixiint, and the decisions of the 
courts ahove cited is, that the court lias 
full and complete eijiiitahlc jiirisdiction 
to hear ami delerniine the <|ue>tior!s of 
law and of fact involve<l in this case. 

The exception and objections to the 
jurisdiction of the court set forth in the 
riefendants' answer, are overruled anil 
dismissed. 



Insurance Commissioner v. Grimes 
& McDonald 

I nsiiraiicc—Act of June i. ion. P. I.. 
599 — f'otirrs of liisirramc Coiiiiiiissioii- 
er as Ihjiiidalor of Mnlmil Fire Insur- 
ance Company — Effect of asscssiiieni 
laid by Insurance Commissioner — .Vcic j 
Trial. 



Snr motions by plaintiff for new trial 
and for jnilgment m'ln ohslanfc veredicto 
Thomas I!. Doiialdson, Insurance 
Con1mis^ioner of I'cnnsvlvania. and as 
such stnlulorv hipiidator of the dissolved 
Steelton Mutual Fitv Insurance Com- 
I)any. v. H. Crlnics and J. A. McDon- 
ald, iradin^' as CTrimes and ,McI)(jnaId. 
Xo. 41) Au,t;usl Term, ujjo, in tlie Cotirt 
of Common Pleas of York County. Pa. 
Motions refused. 



R,'ivri s. sr 


uuilcr. U 


r plaint 


J„h« A. Il,>„ 


: r. f(,r .1 


(cn.lanl 


.l.me -.7, 1 


j-'T. Wa 


IKT, 1 



f.— 

■his is a suit hv Thomas 1'., Donald- 
on.. Insurance Commissioner of IVnn- 
vivania, actinir as Statulorv Liipiidalnr 
f the dissolved Steelton JIutiial Fire 
iisuraiice Comiianv, a^'aiiisl II. drinies 
TKi r. A. McDonald, trading as Crimes 
S >icDo!iald, for llie recovery of an 
assessment of SSjo.j; levied against the 
defen.lants as policv holders in said 
comi^any. The verdict of the jurv was 
for the'iilaiiitiff for .Si;.(X) anci costs, 
■■'he i)laintirf now liv.ves for 



ial hcca 



se the court refused to affirm 



I his second and third jioinls. Ther 
no exceptions to tl^e court's general 
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charge. The plaintiff's second and third 
points were as follows : 

"(2) The order for the assessment 
being within the jurisdiction of the In- 
surance Commission is conclusive both 
as to the necessity for and the amount 
of the assessment and cannot be ques- 
tioned in either respect in any collateral 
or ancillary proceeding such as the 
present." 

"(3). Under all the evidence and the 
pleadings 1n the case your verdict must 
be for the plaintiff," 

The plaintiff's contention is, that the 
assessment levied by the Insurance Com- 
missioner is absolutely final and conclu- 
sive against the policy holder, in a suit 
brought for its recovery, and that no 
evidence is admissible to show that it 
was fraudulent or excessive, or other- 
wise illegally laid. 

In support of this contention a num- 
l)er of cases were cited in which it was 
held, that where suit was brought by a 
receiver of an insolvent insurance com- 
])any, on an assessment ordered by the 
court after due hearing, that such as- 
sessment was conclusive. Hut no case 
has Ijeen found in which a similar ruling 
has been made as to an assessment which 
was laid by the insurance commissioner 
acting as statutory liquidator of an in- 
solvent insurance company, without the 
authority of the court, that appointed 
him. 

The Act of June i, 1911, P. L. 599, 
iHider which the Insurance Commis- 
sioner was appointed liciuidator of this 
company, gives him general power to 
take over all the property and assets of 
the company, and to liquidate its obliga- 
tions and wind up its affairs, but it no- 
where expressly authorizes an assess- 
ment by him for that ])urpose, or indi- 
cates when or how it shall l>e laid, or 
what it shall include. Hut even if the 
.\ct be held to give him an implied 
l^owor to assess it could be exercised on- 
ly ill a lawful manner, and presumably 
under the direction of the court, as in re- 
ceivership cases. The legal prcsum|)tion 
that the proceedin<;s were regular, would 
also arise in favor of the action of the 
liquidalor, but unless the policy holder 
ha<l his day in court, or before the li- 
quidator, to protect himself against un- 
just assessment, he is entitled to be 



heard in a suit, on the assessment itself. 
This assessment was laid by the liquid- 
ator without an order of the court di- 
recting it. If such an order had been 
procured it would have given it the con- 
clusiveness which the courts give to an 
assessment by a receiver, duly authorized 
by an order of the court: International 
Savings & Trust Co., v. Stenger, 31 Pa. 
Super. Ct, 294 ; Snader v. Bamberger, 21 
Pa. Super. Ct. 629; Fire Ins. Co. v. 
Boggs, i;3 Pa. 91. 

This assessment being without express 
statutory authority, and without any ju- 
dicial order to sustain if, and make it 
ive. must rest for its validity 
upon the contract of insurance, and the 
sions of the charter and by-laws of 
this insurance company. The liability of 

he insured to assessment is fixed by them 

lone, and the jwwer of the liquidator, 
who has stepi>ed into the shoes of the di- 
rectors of the Company, to assess is also 
limited, and regulated thereby. Any statu- 
lory attem|>t (o change or to increase the 
liability of the insured would be inef- 
fective to impair the obligation of the 
contract, as made by the jiarties them- 
selves : Ro.senberger, Light & Co. v. 
Washington Fire Ins. Co., 87 Pa. 207. 

The Insurance Commissioner him- 
self, in his demand for payment of this 
assessment, recognizes this limitation of 
his power in the following language: 
"Each mutual (xjlicy holder has been as- 
sessed to meet unpaid obligations in ac- 
cordance with the assessment plan of the 
(/oiiig company. No member has been 
assessed for losses which occurred be- 
fore or after the time he or she became 
a member of the company." 

This notice itself, however, shows by 
its list of los.ses that the defendants were 
assessed for all los.ses occurring from 
April 6, 191 5, to March 17. 1919, 

hereas they were the owners and 
holders of this policy only from Decem- 
917, to November 23, 1918. This 
was an unwarranted proceeding. 

The real question for consideration, is 

helher an assessment levied either by 
the directors of a going company, or by 
its liquidator under the sole authority of 
the contract of insurance, and the char- 
ter and by-laws of the Company, is 
finally and absolutely conclusive against 
red, as to its amount and the le- 
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gality of the proceedings by which it was 
laid. 

An examination of the authorities 
shows that such is not the law. Assess- 
ments that are fraudulent, grossly ex- 
cessive in amount, or which include 
losses and liabilities not legally as- 
sessable against the policy holder, are il- 
legal and unwarranted, and may be de- 
fended against in a suit for their recov- 
ery : People's Fire Ins. Co. v. Harts- 
horn, 90 Pa. 465; Rosenberger, Light & 
Co. V. Washington Fire Ins. Co., 87 Pa. 
207 ; Lehigh Valley Fire Ins. Co. v. Dry- 
foos. 20 W. N. C. 33. 

Such being the law the court could not 
properly affirm the plaintiff's second 
point. 

\either could it affirm the third point 
asking for binding instructions to the 
jury, to find for the plaintiff". 

The defendant offered i>ertinent and 
material evidence to show that the as- 
sessment was grossly excessive in 
amount. It was also shown that the as- 
sessment was illegally laid to cover all 
losses from .-Vpril 6th, 1915, to March 
17th. 1919. whereas the defendant's firm 
was only a holder of the policy from De- 
cember ist, 1917, to November 23rd, 
1918. 

It also appears that the assessment 
was not levied in the manner prescribed 
in the amendments to the liy-Laws 
which are attached to the jjolicy of in- 



As the court could not give binding in- 
structions to the jury to find for the 
plaintiff, it necessarily follows that no 
judgment noii obstante z'crcdkto can be 
entered on the whole record in favor of 
the ])laintiff for its entire claim. 

Now, to wit, June 27th, 1921: (i) 
The plaintiff's motion for a new trial is 
overruled and refu.sed. 

{2) The plaintiff's motion for judg- 
ment for the plaintiff non obstante vere- 
dicto, for the whole of his claim, is here- 
by refused. 



Where evidence of this kind is sub- 
mitted by the defendant, the burden of 
proof is shifted to the plaintiff, who 
must show to the jury that the assess- 
ment is correct in amount, and was le- 
gally and properly levied. 

This the plaintiff undertook to do, in 
this case, and all of the evidence on 
Ix>th sides was submitted to the jury 
with the result that it awarded a small 
sum to the plaintiff. 

As the evidence was confusing as to 
these matters, and it was clear that 
losses and liabilities not assessable had 
l>een included in this assessment. 
would have been very difficult to arrive 
at an accurate verdict, and the court 
cannot therefore arbitrarily set aside the 
finding of the jury. 



King V. Brillhart 

Negligence — Automobiles, ficglifjcnt 
•peralion of — Efidence of netjligence 
—Pedestrians, rights, and duties of on 
road — Contributory negligence — Non- 
suit — Plaintiff's statement — tVaivcr of 
defects in pleading. 

To drive with an aulOT(iii!)lle into a |)etlp,'f- 
lun. who In In full view and does not sud- 
denly chantte his cnurKe, is evidence of neg- 
IlKonce; and 90 is the failure to give him 

The speed of an automobile is not the only 

element that enters into the question of the 

neBllBPnee of the driver, and. reBurrtieHa cif 

■ a car may be under such Imperfect eon- 

ol as to amount to nesiiRent operation, and 

■idence of it would, sustain the charge of 

negligence. 

When there Is no sidewalk, pedestrians' 

i^hts upon a paved roadway are ciiual to 

lioae o( vehicles. 

That a pedestrian falls to turn and look 
icnk while walking on a. paved roadway 
■vhere there Is no sidewalk, is not of Itself 
lumcient to convirt him of contributory neg- 
ligence. 

Where the evidence showed that the de- 
fendant. In broad daylight, on a. straight 
highway whleh was paved and without a 
Hidcwalk. ran his automobile, without warn- 
ing, into the plaintiff who was walking 
in the same direction, along the edge of 
the paved roadway; that the defendant 
saw- the rlaJnlilT in ample time to have 
avoided the arcldenl. but overlooked him 
while passing cars and other people: that 
later in the day the defendant admitted that 
the accident was due to his own fault and 
exonemted the piainllft: that at the time 
the car was not ttolng fnst; and that the 
plainlirr had not looked hark: It was Hs(d 
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Tlie defendant may move lo strike off an 
fnBuinclent Htalement. or. If it Is too Indefl 
nite, may obinin a rule (or one more apecl 
flc. The rule entitling a derendant to aak for 
a bill of particulars lias become obfioleK 

Although a plaintiffs statement may 

material lacts upon which the plaintiff 
Hen. as is contt-nipl'iifii by Sec, 5 of 
Practice Act of 191d, P. L. 483. It the de- 
fendant goea to trial on the merits, the de- 
fect is waived. 

Ap|)eal to the Supreme Court of Pa., 
No. 158 January Temi. 1921, by the 
plaintiff from the judgment of the Court 
of Common Pleas of York County, in 
Jeremiah King ant! Ehvood J. King, 
minor, by his father and next friend. 
Jeremiah King. v. Robert N. Brillhart. 
\o. 186 .August Term, lyiy. The court 
i)eIoiv, Ross, J., entered a compulsory 
non-siiit. and refused to lake it off. 
Plaintiff ajipcaled. Reversed. 

John A. Hoobcr, for plaintiff. 

John J. Bollinger, for defendant. 

July I, 1921, Walling, J.— This is 
an action of tresjiass by a father and 
minor son for personal injuries to the 
Inllcr. whom we will call the plaintiff. 
On Sunday afternoon, April 27. 1919, 
plaintiff, then sixteen years of age. was 
walking with another boy along the edge 
of a )>avcd highway in York county, 
when he was struck and injured by an 
automobile owned and driven by defend- 
ant. The auto was coasting down grade 
when it overtook and struck the boys, 
who were near other pedestrians and two 
automobik's going in the opposite direc- 
tion. The evidence indicates that de- 
fendant saw the boys in amjile time lo 
have avoided the accident, but over- 
looked their presence wliile passing the 
two cars and other people: also that he 
failed to give warning of his approach 
by sounding the horn or otherwise. It 
was in broad daylight, the highway was 
straight, the boys were walking along the 
edge of the pavement and, so far as ap- 
pears, did lint know of his approach or 
change their course. In fact, several 
witnesses testify that later on the same 
day, defendant exonerated the boys 
from blame and, in effect, said the acci- 
dent resulted from his own fault. Plain- 
tiff's statement averred in general terms 
that the direct, immediate and sole cause 



of the accident was the defendant's care- 
less and negligent operation of the car; 
also averred that it was being run at an 
excessive and dangerous rate of s]>eed. 
To which statement defendant filed an 
affidavit of defense, denying the charge 
of negligence and setting up plaintiff's 
contributory negligence as cause of the 
accident. The trial court granted a com- 
pulsory non-suit, and, from its order re- 
fusing to lake off the same, plaintiff 
brought this appeal. 

The action of the court was error. 
True, the collision did not prove defend- 
ant's negligence (Flanigan v. McLean, 
267 Pa. 553; Stearns v. Spinning Co., 
184 Pa. .S'y), but the evidence was such 
as to require the submission of that 
riuestion to the jury, who might have 
foimd that defendant came up behind 
the lioys, who were in plain sight, and 
struck them without warning. To drive 
into a pedestrian, who is in full view and 
does not suddenly change his course, is 
evidence of negligence (Petrie v. R. A. 
Myers Co., 269 Pa. 134 ; Reese v. France. 
62 Pa. Superior Court 128), as is also 
the failure to give him warning: Huddy 
Automobiles {5 ed.) p. 533, sec. 432. 
The trial judge says the evidence tend- 
ing to prove those facts was not worthy 
of credit, but that was for the jury. 
There was no evidence of excessive 
.|«ed. but the facts and circumstances 
tend to show negligence in other respects. 
As stated in the opinion of the court by 
yr. Justice Kephart in Anderson v. 
Wood, 264 Pa. 1)8. 102. "Speed is not the 
only element that enters into the question 
of negligence, and, regardless of it, a 
car may be under such imperfect control 
as to amount to negligent operation, and 

idence of it would sustain the charge 
of negligence." 

There was no sidewalk and. in its ab- 
sence, pedestrians' rights upon the paved 
roadway are equal to those of vehicles: 
Petrie v. E. A. Myers Co.. supra. That 
a pedestrian fails to turn and look lack 
while walking in the street, is not of it- 
self sufficient to convict him of contrib- 
utory negligence: Lamont v, Adams Ex- 
press Co.. 264 Pa. 17: Rerry on the Law 
of Automobiles (2 efl.) sec. 217, and no 
ither fact is here shown tending in that 
direction. So the question of contrib- 
utory negligence could not be decided as 
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one of law. In fact, the trial judge did 
not rule the case against the plaintiff on 
that ground. 

There was no variance between the 
allegata and probata. The statement 
charges negligent management of the car 
and that was what the evidence tends to 
establish. True the former may not be 
such a statement, in a concise and sum- 
mary form of the material facts upon 
which the plaintiff relies, as is contem- 
I>lated by sec. 5 of the Practice Act of 
i'>i5, P. L. 483. but if not, it was ' ' 
by defendant's affidavit to, and going to 
trial u]Kin. the merits. Section 21 of the 
act (P. L. 487) provides: "The 
upon motion may strike from the record 
a pleading which does not confonn to 
the provision of this act, and may allow 
an amendment or n new pleading to be 
filed upon such terms as it may direct." 
Thereunder a defendant may move to 
strike off an insufficient statement or, if 
it is too indefinite, may obtain a rule for 
one more specific. Faijing to do either, 
he will not be entitled to a comi>ulsory 
non-suit because of the general character 
of plaintiff's statement. The rule en- 
titling a defendant to ask for a bill of 
particulars has become obsolete under 
the Practice Act : for everj' statement of 
plaintiff's claim, drawn in compliance 
therewith, embodies a bill of particulars. 
If not so drawn the proper remedy is as 
above staled. 

The judgment is reversed witli a fro- 
ccdendo. 



O. C. of Philadelphia Co. 

Shoch*s Estate 

IVUlx — Construction — Gift to yrand- 
children per stirpes — Words "per stir- 
pes" refer to issue of a deceased ances- 
tor only. 

Testator bequeathed his estate In trust for 
Ills thre« children for life fn e'jual shareH 
and gave each power of appolntmpnt as to 
one-third, and directed that. In default of 
ttie exercise of the power, each one-third 
Bbare be ylven "unto such of my grand- 
children who shall then be alive, ab.solutelv 
and per stirpe*." One child diPd without 
exerclslDK his power of appointment and hl.s 
share was clalitied by his child, and also by 



the other Krandchlldren of testator, .psr 
•tirpo«; Held, that "unto such of my grand- 
children • • • per stirpes" was equiva. 
lent lo "my respecilve" grandchildren, and 
the share was awarded to the child of the 
deceased child. 

A gift p«r stirpas Is prima facie a gift to 
a group whose ancestor is dead, and they 
take In his right. This clause really mean:) 
that the third should go to "such of my 
grandchildren" as are the children of this 

Exceptions to adjudication. 

Testator bequeathed his estate in trust 
for his three children for life in ecjtial 
.shares, and gave each power of ajipoint- 
ment as to one-third, and directed: "In 
default of such appointment, then the 
said i>art and proportion of the principal 
of my residuarj' estate from which said 
deceased child had been paid the income 
during his or her life shall be ]>aid, trans- 
ferred and conveyed unto such of m\' 
grandchildren who shall then be alive, 
absolutely and per stirpes." 

One of the children died after the tes- 
tator, without exercising the power of 
apjKjintment, leaving one child, whose 
guardian claimed the one-third of the es- 
tate represented by this deceased child, 
while one-half thereof was claimed h\ 
other grandchildren, children of another 
child. The auditing judge disallowed 
their claim and awarded this share to the 
guardian. The other grandchildren filed 
exceptions. 

Ira .1. Williams, for exce]>tions. 

F.dtjar S. McKaig, contra. 

March 11. H)2i, Henderson, J. — The 
testator directed that in default of the 
ixercisc of tlie power, each one-third 
iharc be given "unto such of my grand- 
children who shall then be alive, abso- 
lutely per stirpes." There is some diffi- 
culty in these words. The exceptants 
claim that all the grandchildren take per 
capita, and considerable can lie said for 
that interpretation. The auditing jud};e 
held that "unto such of my grandchil- 
dren • » • per stirpes" was e'|uiv- 
alent to "my res])ective" grandchildren, 
L'niess this view is upheld, what force 
can Ije given to the words "such of • 
* * _and per stirpes.'" 

It is elementary th.Tt a gift prr stirpes 
is prima facie a gift lo a group whose an- 
cestor is dead, and they take in his riehi. 
This clause really means tliat the third 
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should go to "such of my grandchildren" 
as are the children of this stock, and, 
read in this way, we find an interpreta- 
tion breathing equality and without the 
nece.-isity of discarding some of tht 
words used by the testator. 

It is urged, however, that the testa- 
tor's daughter Nettie is single, and un- 
less she marries and leaves issue, or ex- 
ercises the power of appointment, this in- 
terpretation will produce an intestacy. 
While this is true, it is the lesser of the 
evils presented, and we have authority 
for so holding. 

In 2 Jarman on Wills (6th ed.), 1714, 
it is said : "Accordingly, where property 
is given to A. B and C for their lives as 
tenants in common and 'afterwards* or 
'at their death' it is given to their chil- 
dren in equal shares, this is generally 
construed to mean that 'at their deaths' 
it is to go to their respective children ; 
that is, the division is per stirpes." 

.And in foot-note be adds: "On the 
other hand, it must be remembered that 
if the stirpilal construction is adopted 
and one of the tenants for life dies with- 
out issue, there may be an intestacy as to 
his share, and this is not allowed to af- 
fect the construction." 

In support of the foregoing principle 
he cites Cam]>beirs Trusts, 33 Ch. D. 98, 
wherein we find, to quote from the syl- 
labus : -'A testator gave some houses to 
trustees upon trust to receive the rents 
and to pay the same in equal moieties to 
his son and daughter during their lives, 
and after the death of either of them 
without issue living, upon trust to jiay 
the whole thereof to the survivor during 
the life of sucli survivor; but if tliere 
should be issue living of the first of them 
so dying, then upon trust to ]>ay one 
moiety to tlie survivor and to divide the 
remaining moiety between the children 
of the one so first dying; and after the 
decease of the survivor of the testator's 
children, on trust to sell the property and 
to divide the ]>rocceds equally amongst 
all and every the child or children of 
each of them, the testator's son and 
daughter, who should attain twenty-one 
in equal shares and proportions." 

In sustaining the court Ix'low in its 
view that the proceeds of sale were di- 
visible among the grandchildren per 
stirpes and not per capita. Cotton, L. J 
said in ])art (page loi ) : 



"Undoubtedly there is a good deal of 
difiiculty in these words — the testator 
says the funds are to be divided among 
all the grandchildren in equal shares and 
proportions ; but, having regard to the 
division into moieties which he had ]>rc- 
viously directed, I think there is suffi- 
cient to show that he meant the proceeds 
to he first divided into two lots, and therj 
each lot to be divided equally between 
the children in the resjiective families. 
He says the children of 'each of them,' 
as though he were speaking of two 
lasses of children. It is the same as if 
he had directed the division between 'the 
children of my son and daughter re- 
;]iectively ;' that is, between two classes, 
one the children of his son, the other the 
children of his daughter. The faci is 
that the person who drew the will tried 
to express in one sentence what he ought 
to have put into two. 

said that on this construction, in 
the event of the son or the daughter 
having no issue, there would be an in- 
testacy as to one moiety. The testator 
probably did not contemplate that con- 
tingency, and I think we ought not to be 
debarred from giving effect, to the nat- 
ural construction of the will, because it 
would lead to an intestacy in one event. 
The real princi])le is stated by Sir W, 
Grant in Smith v. Streatfield, i Mer. 358, 
and I think that in this will there are 
some words e(|uivalent to giving the ca(>- 
ital to the children of the son and daugh- 
ter 'resjiectiveiy.' In my opinion, the 
order of Mr. Justice Pearson was right. 
and the apjieal nuist be dismissed." 

hould be pointed out, futhermore. 
that in no event can these exceptants 
take any of this fund. If the argument 
'hey are pressing should prevail, it would 
simjily mean that this grandson, James 
R. Shoch. Jr.. would not l>e lienefited by- 
setting aside the entire will, but only as 
>o the one-half which could be awarde<l 
to him. Wills exercising a power of ap- 
pointment as herein exists are set aside 
so far. and so far only, as they benefit the 
after-bom minor, and. hence, this will 
would be permitted to stand as to the 
other one-half, assunu'ng this minor 
would not take them: Marshall v. Mar- 
shall, II Pa. 430: Young's Appeal. 39 
Pa. 115. 

The exceptions are dismissed and the 
adjudication coi\fi,rf]ied absolutely. 
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Lafean v. American Caramel 
Co., et al. No. 3 



Eijiiity — Jiirisdiclion — Cross-bill, ef- 
fect of on question of jurisdiction — Mul- 
tifariousness — Employment Contracts. 

A court of equity has Jurisdiction where 
two jointly file a bill in which they set forth 
thai ihey had been president und general 
manager and aecrelury and treasuriw. re- 
fllieclively. ot a corporation, one of the de- 
feniiants; that Iheir management of the 
company had been successful; chat while 
holding said positions the company pur- 
chased from them and another the large 
majority of the stock of another com- 
pany giving, in payment thereof the deben- 
ture bonds of the company defendant, and in 
connection with this transaction agreed to 
employ them as general manager and us sec- 
retary and trejisurer, respectively, and said 
other person as assistant to the president, 
for a fixed period and at flxed salaries; that 
Kubse<|uently the defendant corporation, 
without reluming the stock purchased from 
one ot them, discharged the plalntiffB, re- 
fused to pay their Haiariee after their dis- 
charge, and elected said asslstani to the 
president general manager at an increased 
salary; and averred fraud, collusion, etc., 
and prayed for specific ' performance of the 
employment contracts, aci^ounllng, general 



The 



■ of 



de. 



. . _.)on the ellleiency of the manage- 

ment of the defendant company, and [hose 
who were about to accept them had [he right 
to stipulate who the manager should be and 
also for the employment contracts. 

The rights of the plaintiffs depended so 
largely upon the question of fraud that as- 
sumpsit would not seem to be an adequate 
remedy. Their rights sprung from the same 
common cause and could be determined in a 
single suit in equity much more conveni> 
enlly than on the law side of the court; and 
(h« former may assume jurisdiction because 
it is the moat convenient remedy. 

The questions of Jurisdiction of a court of 
equity must be determined from the face of 
the bill, and on conditions existing when. It 
was filed. 

The filing of a cross bill seeking atflrma- 
tlve relief, founded on matters clearly of 
equitable cognliance, growing out of the 
subject matter of the original hill, will cure 
a defect of Jurisdiction under the original 
bill and authorize the granting of relief to 
any party entitled thereto. 

The question o( mtilllrarlousness is one ot 
convenience, and very much within the dis- 
cretion of the court. 

To prevent a multitude of actions, equity 
having assumed Jurisdiction, will retain it 
and grant complete relief, allhough It ulll- 
mately results merely in a money decree. 

Where the board of directors of a corpo- 
ration passed a resolution, for which the 
president voted, but which had a majority 



vote exclusive of hla vote, authorizing the 
president "to make a contract" with himself 
and others for, among other things, their em- 
p)oyment tor a definite lime and at desig- 
nated salaries, and the president at once 
verbally notified the board that he would 
accept said contract of employment, and the 
corporation received Its benefit of the con- 
tract, the company was bound by the agree- 
ment to employ hl.-n. although no formal 
contract was executed. 

Appeal to the Supreme Court of 
Pennsylvania, No. 79 January Term, 
1921, from the decree of the Court of 
Common Pleas of York County, sitting 
in equity, in Daniel F. Lafean and Stew- 
art B. Lafean v. American Caramel 
Company and others, No. 1 April Term, 
igi6. Ross J., entered a decree in favor 
of the plaintiffs. The chancellor's find- 
ings and conclusions are rei>orted in 33 
Y. L. R., 161, and the opinion of the 
court below dismissing exceptions to 
these findings and conclusions is re- 
jiorted in 34 Y. L. K., 5. The American 
Caramel Company appealed. Affirmed. 

Niles & Neff, for plaintiffs. 

V. K. Keesey. S. R. Zimmerman and 
John A. Covle, for defendants and appel- 
lant. 

July I, 1921, Walling, J, — The Ameri- 
can Caramel Company and The Rodda 
Candy Company are Pennsylvania cor- 
IKirations. the latter located at Lancas- 
ter and the former at Lancaster and 
York. In 1914 the i>laintiffs were officers 
of the Caramel Company, Daniel F. 
Lafean being its president and general 
manager and his son. Stuart B. Lafean, 
its secretary and treasurer. During the 
summer of that year parties interested 
in the Caramel Company discussed the 
advisability of its buying the stock of the 
Rodda Company, and, with that end in 
view, one William C. Bidlack. who was 
interested in both comiMinics, proceeded 
to obtain options upon such stock. It 
was planned to pay- for the stock by de- 
benture bonds of the Caramel Company, 
and at a meeting of the directors of that 
company on October 21, 1914, the fol- 
lowing resolution was adopted, viz: 
"That the president of the company be 
authorized to acquire the capital stock, 
plant and business, including all assets 
of every nature of the R. E. Rodda 
Candy Company, for $175,000 of the 
debenture bonds of the com[>any now 
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held ill the irciisiiry." Thereupon, Hid- 
lack, with die assistance of the jtresi- 
dent, secured options on a very large ma- 
jority of the Kodda Coni]>any',s pre- 
ferred and common stock, including 
that held by Lafeaii and his sou. La- 
feau's management of the Caramel Coni- 
]>any had been successful and liidlack 
insisted, with the a)J])roval of the La- 
feaus. that in exchanging the stock foi 
the debenture l)onds there must be an 
agreement with the Caramel Coni|)any 
for the continuance of the Lafeans and 
himself in the ])Ositions they then held 
for five years. Some of the director; 
the Caramel Company objectetl to the 
proposed five year agreements and, at 
their meeting on December lo. 1914, the 
following resohitioa was adopted, viz: 
"Resolved that the i)resideiii Ije author- 
ized to ac<|uire not less than $88,800.00. 
preferred stock of the R. K. Rodda 
Candy Company out of a total of 
Si04,yoo.oo. preferred stock outstanding 
at a price projiortionale to the price of 
debenture bonds for all such stock, it 
being understood that not less than 
$104,400.00 of common stock of the R. 
E. Rodda Company must accompauv the 
])referred stock so acquired without fur- 
ther cost. Resolved that in connection 
with, and dependent u|M)n the ac[|iiisi- 
tion by this company of stock of 'the 
Rodda Candy Company, the |)resident be 
authorized to make a contract with Wil- 
liam C. Hidlack. to act as assistant to the 
president for three years from January 
1st. 1915. at a salary of $7,500.00 per an- 
iium. such contract to he determined at 
the option of either party in case D. F. 
Lafean shall cease to be general mana- 
ger of this company; and to make a con- 
tract with Stuart H. Lafean, to act as 
manager of the York factory for the 
same period at a salary of $5,000.00 per 
annum, such contract to be terminable on 
the same conditions : and to make a con- 
tract with D. F. Lafean. as general man- 
ager, for the same period at a salary of 
$] j,ooo.oo per annum : all such contracts 
to be terminated in case this company 
shall cease to do business." D. F. La- 
fean then and there signified his agree- 
ment to accept the terms of the said res- 
olution by verbally notifying said board 
of directors that he would then and 
there accept the said contract of employ- 



ment as general manager of said .-\uieri- 
I'an Caramel Comi^ny upon the terms of 
the resolutions ; and promised to try to 
induce Hidlack and Stuart 11. Lafean to 
accei)t the term of three years. Hidlack 
insisted upon the longer term employ- 
ment contract and with the consent of 
all but one of the directors. F'residetit 
Lafean agreed to four year employment 
contracts with his son, and Hidlack. upon 
term-, as specified in the resolutions 
above ((uoied ; and on December 31. re- 
ceived from the latter, for the Caramel 
Company, ^)l^) shares of preferred stock 
and 1064 shares of common stock of the 
Rodda Company and delivered to Hid- 
lack approximately $140,000 of the de- 
benture iKiiids of the Caramel Conii>any : 
such bonds lieing accepted at 75Si- "f 
their par value. At a meeting of the di- 
rectors of the latter company on Febru- 
ary 4, 1915, the minutes of the L^-eni- 
ber meeting having been amended so as to 
authorize four year employment con- 
tracts, were ai>proved by a 3 to 2 vote, 
I'resident I-afean voting in the affirma- 
tive. , The president executed the four 
year emf>loyment contracts with his son 
and Hidlack. as authorized in the resolu- 
tions, but made no formal contract with 
himself. 

At the annual meeting of the Caramel 
Company in March. 1915. C. R. 
Weedan, one of the directors, secured 
control of the company and his own elec- 
tion as president and the re])udiation by 
it of the agreement with Lafean and his 
son. as to employment and, despite their 
protests and offers to serve, had them 
summarily discharged from their re- 
spective positions. Meantime. Bidlack 
surrendered his four year contract and 
was re-employed as general manager for 
a like term. The Caramel Company has 
never returned or offered to return the 
stock it obtained in the manner above 
stated. In securing options, etc., on the 
itock Lafean and Bidlack required funds 
and made a loan of $34,547 from a bank 
for which they gave their personal note. 
with $60,000 of the debenture bonds as 
collateral. This transaction was open 

hen the bill was filed, but has been ad- 
justed. 

I-^fean and his son filed their bill in 
this case, soon after their discharge, set- 
ting out a history of the transaction. 
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iiverrinp fraud, collusion, etc., and pray- 
iviji for a specific jjerforniance of the eni- 
|<loynient contracts, an accounting, gen- 
eral relief, etc. Defendants demurred to 
the bill and. on that Ijeing overruled, 
tiled an answer and later a cross bill 
charging fraud against Lafean and his 
son. the former in making secret and 
unlawful profits in securing the Rodda 
Company stock and the latter in the mis- 
anpropriation of funds received by him 
as treasurer of the Caramel Company. 
A responsive answer was filed to the 
cross bill and replications having l>een 
filed to the rcsi>ective answers, the case 
went to trial and a large ainoimt of tes- 
lininny was submitted. The chancellor 
found all the material facts in favor of 
the plaintiffs in the original bill and 
against the plaintiffs in the cross bill. 
Through the death of one of defendants' 
coun.-el .and the election of another to 
the Superior Court, the final adjudica- 
tion of the case- was long delayed. 
Meantime, the terms of the .so called 
employment contracts had expired and 
practically all other questions, except 
that of fraud, breach of contract and 
money damages resulting therefrom, had 
dropped out of the case. The chancel- 
lor found in effect that Lafean and his 
son had acted throughout honestly and 
in good faith, and that the repudiation 
of their employment contracts, after se- 
curing the Rodda Company stock on the 
faith thereof was a fraud on the part of 
defendants: that the di.scharge of lafean 
and his son was done fraudulently and 
in bad faith and caused them damages 
to the extent of their res]>ective salaries 
for three years, at the rate named in the 
resolutions above quoted, with interest: 
and recommended a decree in their favor 
accordingly. He also recommended a 
dismissal of the crossbill. The court in 
banc, after disposing of exceptions, en- 
tered a 'final decree in accordance with 
the findings and recommendations of the 
chancellor ; from which the defendants in 
the original bill brought this appeal. 

An examination of the record, includ- 
ing the ninety-five assignments of error, 
has failed to disclose cause for reversal. 
The value of the debenture bonds de- 
pended upon the efficiency of the manage- 
ment of the Caramel Company, and 
those who owned and controlled the Rod- 



da Company stock and were about to ex- 
change it for the bonds had the right to 
sti]>uiate who the manager sbouki be and 
also for the employment contracts. The 
Caramel Comjiany was not IkduiuI to ac- 
cept the terms, but having done so, it can- 
not retain the fruits of the i»argain and 
rejmdiate the obligations. 

The question of jurisdiction must ite 
determined from the face of the bill ( Ad- 
ams's .\pj>eal. 113 Pa. 449). and on con- 
ditions existing when it was filed. Here, 
sufficient appeared to warrant a chancel- 
lor in assuming jurisdiction. es|)ecially 
the averments of fraud and collusion, and 
the ap]>arent want of an afleipiale and 
convenient legal remedy : Wagner v. 
Eehr. 21] Pa. 435: liier'bauer's Appeal, 
107 T'a. 14. The right of the Lafeans to 
relief depended so largely u|>on the ques- 
tion of fraud that assum])sit would not 
seem to be an adequate remedy. Their 
right.s grew out of the same fraudulent 
acts, in other words, sprung from the 
same common cause (Ciunherland Val- 
le\- Railroad Company's Appeal, 62 Pa. 
218) and could be determined in a single 
suit in equity much more conveniently 
than on the law side of the court ; and the 
former may assume jurisdiction l>ecause 
it is the most convenient remedy : Barnes 
Laundrv Co. v. Pittsburgh, 266 Pa. 24, 
43: Gas Co. V. Gas Co., 186 Pa. 443; 
Corbe v. Ikirkett, 33 Pa. Superior Ct. 
^17. 320: Steigwalt V. Snieyth, 9 Pa. Su- 
perior Ct, 363. The unusual and compli- 
catefl nature of the case as it appeared 
when suit was brought pointed to equity 
as the proper forum. Moreover, the 
Caramel Company's cross bill seeks af- 
finnative relief on the ground of fraud, 
and also asks for an accounting, both 
subjects of equity jurisdiction, which 
alone woidd be sufficient. "The filing of 
a cross bill seeking affirmative relief, 
founded on matters clearly of equitable 
cognizance, growing out of the subject 
matter of the original bill, will cure a de- 
fect of jurisdiction under the original bill 
and authorize the granting of relief to. 
any party entitled thereto": 21 Corpus 
Juris, 506. That conclnsion .seems to be 
entirely sound, although, as disclosed in 
the supplemental brief furnished by the 
able counsel for appellants, there seems 
to be some conflict in the authorities. 

The matters here c 
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the same nature and all grow out of the 
same transaction, between the same par- 
ties, and we are not convinced that the 
bill should have been dismissed as multi- 
farious. The question of multifarious- 
ness is one of convenience and very much 
within the discretion of the court: see 
opinion of the late Judge Allison in the 
City of Philadelphia v. Trustees of the 
{'.as Works. 12 W. N. C. 477, 484, and 
cases there cited. 

To prevent a multitude of actions, 
etjuity having assumed jurisdiction, will 
retain It and grant complete relief, al- 
though it ultimately results in a money 
decree: Holden v. Bern.stein Mfg. Co., 
232 I'a. 366; Allison and Kvaiis' .Appeal, 
77 Pa, 221 ; Masson's .Appeal, 70 Pa. 26; 
Api>eals of Ahl, 129 Pa. 49; Head v. 
Meloney, 1 11 Pa. 99. 

The chancellor has fpund that Presi- 
dent Lafean made no profit, secret or 
otherwise, in the purchase of the Kodda 
Comiiany stock, therefore, the question 
of his right to do so need not be consid- 
ered. 

The resolution of December loth was 
adopted by a majority vote, excluding 
that of Daniel F. Lafean. and the Cara- 
mel Company, having received the bene- 
fit thereof, is bound by it although a for- 
mal contract was not thereafter executed 
with him : Sotter v, Coatesville B. Works, 
257 I'a. 411. As the court below awards 
])lainti(ifs less than three years' salary, 
the validity of the resolution extending 
the em]>loyment agreements to four 
years, and adoi>ted February 4, 1915, on 
the deciding vote of Lafean, is not im- 
portant; for if invalid it would not im- 
pair the former resolution. 

As the terms fixed in the employment 
contracts have expired, the question as to 
whether specific performance thereof 
could have been decreed, imder the un- 
usual facts of this case, has become aca- 
demic and need not be decided. 

A chancellors findings of facts on con- 
flicting evidence, approved by the court 
in iyiiiH-. have the same weight as the ver- 
dict of a jury and cannot be set aside ex- 
cejit for nmnifest error: Scranton v. 
Scranton Coal Co., 256 I'a, 322, 

We have referred to the Caramel 
Company as the defendant, because the 
decree was entered only against it, al- 
though its ]iresidait, general manager 



and treasurer were originally joined as 
defendants. 

The decree is affirmed and the ajipeal 
is dismissed at the costs of appellant. 



Wagner et al. v. Smith 

Ncif trial— Charge of court — Practice 
— Negligence— 'Degrees of Negligence. 

In charging the jury a.s to the compamiive 
degresB of negligence provable In order lo 
boid the defendant Uable, a dosrmatlo Btaie- 
ment as lo what the law Is without staiiriR- 
the reaaon why it Is so, is error warraniins 
the grantlnff oC a new trial. 

Failure by counsel to ask for more specifie 
instrucilona at the trial does not slop him 
from iiHkins tor a new trial on the gri>«nd 
thai the charKe of the Court was loo sui-- 

ot the Court of Common Pleas of Berks 
Coiinly to be more liberal In gruntlnft new 
trials where (he appllfant'H rights are not 
protected than where they are. 

The purpo.io of every Judlolal (rial Is to 
elicit the truth and to administer JuBtlcc, 

Rule for new trial. Rule absolute. 

Randolph Stauffer, for jdaintiffs. 

Holhcrtnel Hr Alauger and John B. 
Stevens, for defendant, 

December 27, 1920, Endlich, P. J. — In 
the light of what is said in the decision 
in Cody v. Venzie, 263 Pa. 541. at pp. 
546-7. the propriety of granting a new 
trial in this case hardly admits of a 
doubt. There is in it a question of fact 
o whether the defendant took Clar- 
ence Wagner with him in his automobile 
for his (defendant's) benefit, or for the 
boy's benefit, or partly for both: and de- 
pendent u|x>n the answer to tltat ques- 
tion there is the further one of defend- 
ant's negligence to a degree sufficient to 
subject him to liability for the injury 
suffered by the boy. The rule as to the 
comparative degrees of negligence prov- 
able in order to hold the defendant in 
any of these contingencies was given in 
the charge in terms which are not criti- 
cised as erroneous : the complaint is that 
they were too succinctly and nakedly 
laied : and that criticism derives con- 
trollitig force from what is said by Mr. 
justice Simpson in the decision cited. 
True, the charge does not use the tech- 
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nicai words which in that decision are 
rather deprecated; but it is obnoxious to 
the observation that "A dogmatic state- 
ment as to what the law is, without 
stating the reason why it is so, receives 
but little heed from" jurors. 

The defendant was driving his auto- 
mobile on a road about 15 feet wide. 
along whfch he knew there were tele- 
graph poles. He was going to a saw-mill, 
the exact location of which he did not 
know, and when he reached a certain 
point he took his eyes off the road he was 
on to look for it, without stopping the 
car. It may be true, as asserted by coun- 
sel, that almost inevitably that act of his 
caused the car to swerve and run into a 
telegraph jiole, producing the injury to 
Clarence Wagner for which this suit is 
brought. At all events it was for the jury 
to say whether that act was negligence, 
and if so. in what degree. And it is very 
ai>parent that the functions of the jury 
in determining these facts might have 
lieen aided by some reference to the tes- 
timony and explanation of the rules of 
law applicable to it. U it be objected 
that the pjaintiffs could have obtained 
more sj)eciiic instructions to the jury by 
asking for them and that this was not 
done, it mu.^t be remembered tliat after 
all the purjiose of every j'udicial trial is 
to elicit the truth and to administer jus- 
tice: R. R. Co. V. Berrv. 68 Pa. 272, 279; 
Lingenfelter v. C. & I. Co., 84 id. 328, 
332: Henry v. Huff. 143 id. 548, 563; 
Wain V. Reaver, 161 id. 605. 610; Hur- 
var V. R. R. Co.. 232 id. 278, 281, and 
that it has been the long ant! uniform 
practice of this court to be more hberal 
in granting new trials where the a])pli- 
crnt's rights are not protected than 
where they are. 

We arc of the opinion that a new trial 
c^.nnot justly l)e refused in this case, and 
therefore — 

The rule to show cause is made abso- 
lute. 



Su|J 
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Beaver v. Slane, No. 3 



PiscoHtiniiaiicc — Bquity^Findiiigs of 
fact — Sf'ccific performance — Partner- 

Mr- 

A litigant has no abwolute right to discon- 



tinue an action at law or in qeuity wltliout 
the HJinction ot the court, pllher at common 
low or by force of any statute. 

A discontinuance will usually be permitted 
on motion, but will not ordinarily be granted 
where t|ie tesUmonw has be<'n taken at large 
exijense, ajid tlie auit has proceeded to the 
point of (he making of findings, though no 
final decree baa been entered. 

The flndinga of fact by a ohancellor. baaed 
ution conflicting evidence are entitled to the 
Slime weight as the verdict ot the jury, and 
will not be set aside on appeal except (oi 
manifest error, 

A court of equity will not eiitoi-ce a con- 
truct unless it is complete and certain in all 
its (Ksenllal elements; and it any of the ma- 
lerisl necesifary details of the bargain be 
omitted, or left obscure or indefinite, so aa 
to leave the Intention of the parties uncer- 
tain respecting the substantial terms of the 
contract, the caae is not for specific perfor- 



The plaintiff In a bill in equity praying [or 
the specific performance of an alleged con- 
tract foi-ming a partnership, after the trial 
and findings by the chancellor, moved fur 
leave to withdraw his bill. The defendant 
objected, and the court refused permission to 
withdraw the bill, and from conflicting evi- 
dence, which at most showed that the par- 
ties contemplated the foimation of a partner, 
ship in the future, found that no definite con- 
tract had been mude, and entered a dervep 
dtsmlJ'sing the bill. Heidi on appeal, the de- 
cii-e should be affirmed. 

Appeal to the Supreme Court of Penn- 
sylvania, No. 189, January Term, 1921. 
from the decree of the Court of Common 
Pleas of York County, Pa., in ef|uity, in 
Anson T. Beaver v. Oscar W. Slane, Xo. 
2 April Term, 1918, Ross, J., entered 
a decree dismissing the bill. Plaintiff 
appealed. Affirmed. The findings and 
opinion of Ross, J., are reported in 3,^ 
Y. L. R. 109 and 201. 

Niles & Neff, for plaintiff and appel- 
lant. 

Stewart & Gcrber, for defendant. 

July I, 1921, Sadler, J. — The defend- 
ant was the owner of a manufacturing 
business in the City of York, He en'- 
gaged the plaintiff as sales manager, and 
a dispute as to the terms of employment 
led to this litigation. Beaver claimed a 
promise of compensation by the payment 
to him of a monthly salary, and a one- 
third interest in the business, to lie trans- 
ferred upon the reimbursement of Slane 
for certain advances and other charfes. 
which sums have now been returned. The 
defendant denied the existence of such . 
^n i"idcrst:mding, whereupon this bill 
was filed asking for specific .performance 
of the alleged contract, as well as for the 
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a|i]iointnieni of a receiver and an ac- 
conntinj;. After ihe overruling of a de- 
murrer , — which did not raise the (jiiestion 
of Ihe acle:juacy of the legal remedy of 
the coniiilain.Tiit, — an ai;,-\ver was filed. 
Siihse(]neiitly, a hearing was had, and 
liitdings of fact and law made. It was 
concluded therein that no agreement, 
which should be specifically enforced, 
had been established by the evidence, 
that the bit! should, therefore. I)e dis- 
missed, and the i)arties left to their re- 
dress at law. The plaintiff then sought 
to witlidraw his complaint, which was 
refused ; while the defendant insisted 
th.1t it be proceeded with to final judg- 
ment, as no objection to the jurisdiction 
had been made, a course which was ulti- 
ni;itely adopted by the court below. 
Later, a decree was entered, dismissinji 
the bill on the merits. 

It is now urged on appeal that erroi 
was committed in making a final dis])0- 
sirion of the case, in view of the ]>ropi)sed 
withdrawal of the proceedings by com- 
piainaut. .A litigant has no absolute 
right to discontinue an action, without 
the sancti«m of the court, either on com- 
n-ou law ])rinciples or by force of an> 
statute ( l^^nib v. Greenhouse. 59 I 'a. 
Superior Ct. 329; National Hank v. Mc- 
Manus. 217 Fa. 190), and this is so in 
e:|uity. as well as at law : Savior -\ppeal 
39 I'a. 1}^. If is true that such course will 
usually be permitted on motion (Alcorn 
v. Ward. 262 Pa. 136), but the allow- 
ance is within the reasonable discretion 
of the chancellor, but will not ordinarily 
be granted where the testimony has been 
taken at large expense, and the suit has 
proceeded to the point of making of 
findings, though no final decree has lieeu 
entered: Harrington v. Florence Oil Co., 
i;8 Pa, 444; Searight v. Carlisle De- 
posit Hank, [62 Pa, 504; Drake v. Lacce 
157 Pa. 17.; Saylor's Ai>peal. sujjra. Such 
was the ride in this ?tate prior to the Act 
of June 7, 1907, P- L. J40, which now 
expressly provides that a failure to object 
in limine, on the ground of the adequacy 
of the legal remedy, shall be ileemed a 
waiver of the right to raise such conten- 
tion: Section 1 : City Ice Co. v. Ice Co., 
267 Pa. 500. Unless the defendant pro- 
ceeds by demurrer or answer, as directed. 
he cannot take advantage of the fact that 
the action should have been brought at 



law : there is even more reason to hold 
ihe jiaintiir to Irivc waived any com- 
plaint on this groimd when he had vol- 
untarily chosen the trbiunal in which to 
l>e heard. If the ([uestion is not ]>re!im- 
ii- rilv nirscd, the court is expressly di- 
rected to proceed to a final determination 
of ihe cause. Clearly, the defendant 
could not wait until the findings were 
nade before challenging the jurisdiction 
')f the court, nor would the other party 
be |;ennitted to withdraw for this reason. 
when the rulings are adverse to his con- 
tention. The refusal lo permit the bill 
to be withdrawn was proper, under the 
circumstances, and the assignments of er- 
ror directed to the action taken are over- 
ruled. 

The correctness of the conclusion 
reachc<l below on the merits nmst dejiend 
uKon the findings of fact made bv 
till- chancellor. These are based n]«ni 
conflicting evidence, and are entitled 
In the same weight as the verdict 
of the jurj', and will not l)e set aside on 
-uiH'T'l e\cci>t for manifest error; Cnizan 
V. Cruzan, 243 Pa. 165: Scranton v. 
Scranton Coal Co,, 256 I'a., 322; Mc- 
Dougall V. Citizens' National Hank, 265 
Pa, 170. Of course, if facts are found 
without evidence, or there has been a 
failure to make findings as to material 
matters, when they are justified by the 
testimony, the appellate court will make 
the necessary corrections, but this is done 
only where there is plain mistake; Mc- 
Conville v. fngham, 268 Pa. 507. 

Plaintiff claimed to have made a con- 
tract of emplovment by which he was lo 
receive, in addition to Sioo iier month, a 

third interest in the business and 
nroperty of defendant, when certain con- 
ditions as to repayment of invested mon- 

had Ijeen complied with. He asked 
that the ]»ro|)erty, including real estate 
ised in the business, be <leclared part- 
nership assets, and that he l>e decreed the 

er of a pro])ortionate share. The 
burden was upon him to prove the agree- 
ment n|:on which he bHse<l his ]>raver for 
relief. There was a failure to establish 
any such contract, though conflict apjiears 
in the testimony : the most that can be 
said is that the parties contemplated the 
formation of some partnership in the 
future, but the mere intention to so pro- 
ceed does not create the relationship; 
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Martin v. Baird. 175 Pa. 540; Irwin v. 
Iiidwell, 72 Pa. 244, It was expressly 
frmml that the agreement as set up in the 
bill was not m.ide. If, as cnncluded by 
the court, there was no evidence «'hicii 
would justify the findings of a contract, 
or the terms of any fixed understands, 
then the prayer for si>ecific performance 
could not l>e granted, though it did ap- 
pear that the parties had in mind a re- 
a<ijiistment of their financial arrange- 
ments. "A court of e<|uity will not en- 
force a contract imless it is complete an<l 
certain in all its essential elements. The 
parties themselves must agree vijion the 
material necessary details of the bargain, 
and if any of tho^e he omitted, or left 
oliscnre or indefinite, so as to leave the 
intention of the parties uncertain re- 
specting the substantial terms of the con- 
tract, the case is not one for sjiecific per- 
maiice:" Zinimerntan v. Rhoads, 226 Pa. 
174- ^77'' Plauschinat v. Sha])iro, 70 Pa. 
Sui;erior Ct. 606; Wistar's Appeal. 80 
I'a. 484. 

.\n examination of the record shows 
the findings of fact are justified by the 
evidence, and the legal conclusions, based 
thereon, are without error. The assign- 
njents of error are. therefore, overruled. 

The decree of the court below is af- 
tirmed at the cost of appellant. 



Apjdication for dissolutii 
tion. Refused. 



1 of corpora- 



Prichard t'r Tn-iil. for i)etitioncr. 
If. N. McNair, for respondents. 
3, 1921. _l 
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Evans, J, — The presi- 
i.-tnr ICmanucl Soci- 
a petiiion of that so- 
oourt alleging that the 
; an incorporated ben- 
formed for the mutual 
mcmlwrs and the 



C, R tf Anegheny Co. 

Victor Emanuel Society's Petirion 

Corporations — Dissolution— Meeliiig 
—Vote— Notice— Act of April 4. i8jj. 
P. L. 40. 

A petition for itie dtBsohitlon of a curpora. 
tlon was rrfuRcd. wliprc il aopeared thiit ut 
the meeting wllcn the dissolujiun wus allpfffd 
to have bpen authoi-iied thp iinwlslons of 
the Act of April 4. 1872. V. L. 40. had not befi 
Htricdy followed. There was nn notice Blven 
[here was ro voting by ballot; there were n. 
ludKCS of election; there waa no attempt d 
uncertain whether the persons who votei 
were entitled to vote. So far as It appeal'.' 
It waa Hlmply a vote by acclamation. 

Nothing will take the place of a strict com 
pllance with the Act of April 4, 1872, P. L 
HO. In the government of corporations ani 
particularly In the matter of notlre to ih. 
membera ot »uch vital action as the dlsaolu 
[ioi: of the corporation. 



..pective families in case of sickness, dis- 
ability oV death, and had received a_ char- 
ter from this court at No. 304 July Tenii. 
1000; that at a meeting of the members 
of said .society, duly held on the first day 
of Sq)teniber'. iyi8. it was resolved by a 
majority of the members to apply to the 
said court for a decree dissolving the said 
society, and pravs that an order of court 
dissolving the society be granted. An 
answer was filed to this petition by some 
sixteen persons, alleging that no such • 
resolution was |>assed at the meeting as 
allejred in the petition, and that the con- 
stitution of said society provided that the 
society should not t>e dissolved until the 
n-embership lie less than seven. 

Testimony was taken on the petition 
and answer and it appears that there was 
a provision in what was called the con- 
stitution of the stxriely that the society 
should not be dissolved while there were 
seven members of the society. A resolu- 
tion was presented at a meeting of the 
ociety as required by the by-laws, and an 
fiirmative vote was taken to amend the 
constitution so as to permit a dissolution 
of the society according to the laws of 
Pennsylvania. At another meeting, reg- 
idarly called, notice having been given to 
the members of the presentation of said 
resolution, a vote was taken to approve 
the action of the last meeting amending 
the constitution, and that vote was 
adopted by a majority of those present. 
Then a motion authorizing the president 
of the society to ai>ply to court for a dis- 
solution of the corjMiration was passed. 
The first meeting was held on September 
1st. 

There was no notice given to the mem- 
bers of the society that any action wouWI,, 



YORK LEGAL RECORD 



be taken at the meeting of September ist, 
looking to the dissolution of the Victor 
Emanuel Society. 

Several months after the meeting of 
September ist, apphcation was made by 
members of the Victor Emanuel Society 
to the Society of the Sons of Italy in 
America for membership in that society, 
and all the members of the Victor Eman- 
uel Society, except one, presented appli' 
cations to the Society of the Sons of Italy 
in America for membership. This one 
member had, at every meeting of the 
Victor K man 11 el Society at which thi; 
subject was presented, opposed the disso- 
lution of the Victor Emanuel Society or 
the joining of the Society of the Sons of 
Italy in America. 

Some fifteen of the members who pre- 
sented their applications to the Society of 
the Sons of Italy in America withdrew 
their ajtplications and never joined the 
Sons of Italy in America, but united in 
what ]>urj)orIe<l to be a re -organization 
of the Victor Emanuel Society, and have 
continued that society up to the present 
time, . 

In the case of the dissolution of the 
Titusville Oil Exchange, 2 Superior Ct. 
508, Smith. J., in delivering the opinion 
of the court, says: 

"U]K)n a question so vital to the corpo- 
ration as that of its dissolution, it is not 
too much to say that the proceedings 
should be at least as deliberate and or- 
derly and with as full an opportunity for 
IKirticipation by the stockholders as on an 
election of officers or on the question of 
an increase or reduction of capital stock 
or an issue of preferred stock. The m<wt 
exacting of statutory provisions relating 
to such elections are not too much to ask 
when the existence of the corporation is 

"With res]>ect to the notice, no more 
niav lie demanded than is fixed by the 
Act of April 4. 1872. P. L. 40. But the 
rcijuiromcnts of that .Act, 'publication in 
two iKijiers,' is indefinite as to the ]>eriod 
of notice ; a literal compliance will |>ennit 
tlic election on the day following publi- 
cation. In the absence of dirccticm on 
this ])oint, in the act of 1872, the shortest 
mnice of election for any purpose di- 



rected by later statutes reasonably indi- 
cates the minimum period with which this 
omission should be supplied. With re- 
spect to the proceedings of the judges, 
the statutory requirements in relation to 
other elections apply with equal force 10 
an election to decide a question as impor- 
tant as that of dissolution. With respect 
to the balloting, it is manifest that it 
should be so conducted as to give every 
stockholder an opportunity of voting to 
ascertain that every one who offers a 
vote is legally entitled to cast it, to chal- 
iL'ngc every \'Ote which lie may believe lO 
be illegally offered, to see that the votes 
are fairly counted, and that the record of 
the election shows accurately the result of 
the ballot." 

here were none of these requiremenls 
taken, so far as the minutes show, in 
ido]»ting the resolution to dissolve this 
ociety. There was no notice given; 
there was no voting by ballot ; there were 
,0 judges of election ; there was no at- 
tempt to ascertain whether the persons 
who voted were entitle<l to vote. So far 
as it ap]K;ars, it was simply a vote bj- 
acclamation. 

It may be said that practically all of the 
members of this society acquiesced in the 
dissolution by joining the Society of the 
Sons of Italy in America, But that is 
not the important question in the matter 
of dissolution. Those who refused to join 
the society had a right to have the notice 
given to all the members. The presence 
of those who received no notice and were 

:ot at the meeting might have, not only 
by their votes bnt by their influence. 
changed the result of that balloting. 
Many of those who subsequently joined 
the Society of the Sons of Italy in .Amer- 

ca may have done so because they sup- 
posed the proceedings for the dissolution 
of the Victor Emanuel Society were reg- 
ular. 

Nothing will take the place of a strict 
conqjliance with the .Act of Assembly in 
the government of corporations, and par- 
ticularly in the matter of notice to the 
members of such vital action as the dis- 
"f liie corporation. 

.\nd now. May 13th. 1921, the applica- 
tion for dissolution of the Victor Eman- 
uel Society is refused. 
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Duff V. Payne 



Coiiiiiion carrier — Damage of cjoods 
transit — HvidcDce, sufficiency of — Bill of 
laditu). slalcDiciil in, evidence of condi- 
tion of yoods—Ncn- trial— Statement of 
7>-itnrss after trial — Verdict, excessive. 

ajimiiKCH it'SultliiB trom lirpakaRc <i( machin- 

the irialnllff proved Ihp sUipmint of Ihp 
machinery over the dcfeiulonrB i:iilr:jid, Ids 
r^fuKil to accept thp same l>ec»UKe of its 
<l;inuiK<'<l rondilloii. and offei'ed In eviileiice 
tlie <)t>retidant's bill <if hxIliiK statlUK that 
the ni;ichiiiery hail been received "In a)>|>ar- 
enitv cooil cnndltliin"; will re witni'iwes te»ti- 
dnmagecl eomlitlon of the miichln- 



after : 
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Stir motion for new trial atul for judg- 
ment for (lefemlant iion obstante veredic- 
to in W. E. Duff V. John ISarton Pavne, 
Direclor General of Raiiroaits. Afjent, No. 



10, October Term, 19^0, in the Court of 
Coiinnon Pleas of York County, I'a, 
Motion refused. 

W. H. Kuric, for plaintiff. 

Cochran, Williams & Kain, for de- 
fendant. 

May y, 1921, Wanner, P. J. — The 
plaintiff having recovered a verdict of 
%35.00 damages, for breakage of his 
machinery while in transit from Xewark, 
Xew Jersey, lo Lancaster, Pennsylvania, 
in. the cans of the Pennsylvania Railroad 
Company, the defendant now moves for 
a new trial and for judgment non ob- 
stante veredicto. 

The only reasons assigned in snpi)ort 
of the motion for a new trial, which were 
insisted upon at the argument, were the 
following : 

(i) The verdict was against the law 
and the evidence, and the weight of the 
evidence. 

(2) The court erred in rejecting cer- 
tain evidence offered by the defendant, to 
wit: the receipt of a drayman for the 
dama.ged goods, when he received them 
from defendant at the Pennsylvania 
Railroad freight warehouse, for delivery 
to the Lancaster Storage Comi>any's 
warehouse. 

(3 J The verdict was excessive in 
amount. 

(4) That one of plaintiff's principal 
witncs.ses at the trial said to defendant's 
cotuisel. after the jury had retired. "Vou 
asked me a lot of questions, but that was 
all right. I could have told you a wiioie 
lot more about that machinery when it 
was at Lancaster but that would have 
helped you," or words to that effect. 

The plaintiff proved the shipment of 
his machinery from Newark. New Jersey, 
via the Pennsylvania Railroad to Lancas- 
ter. Pennsylvania, and his refusal to ac- 
cei>t the same because of its damaged 
condition. These facts were not denied. 

1 le ihen offered in evidence the defend- 
ant's bill of lading, stating that the ma- 
chinery had been received by the railroad 
"in ap()arently good condition." He also 
produced witnesses who testified to the 
l)rokcn and datnaged condition of ilie 
nuichinery in Ihe railroad company's 
freight warehouse several days after its 
arrival at Lancaster. It was also tcslilied, 
that the breakage was plainly visiblfe. 
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thmiigh the widely sqiaratcd slats of tin 
crates in which the iiiachinfry was cm 
laiiicfi, wiihom opening tht crates. Noir 
of this evidence was directly contradicted, 
nor was the credibility of the witnesses 
who nave it attacked. Neither did the de- 
fendant offer any direct evidence to show 
that the machinery was not in good con- 
dition, or that it ;dready had any of the 
injuries complained of. when it was re- 
ceived for shi]imcnl : nor did it call wit- 
nesses to ]>rove that the damaj;es to the 
machinery were not the result of the car- 
rier's negligence. 

L'nder these circumstances the case 
was clearly one for (he jury, and if thev 
believed the evidence of iilaiutifV's wii 
iiesscs. he was entitled to recover. 

At the common law a common carrier 
was held to be an insurer of tlie good: 
which he carried, unless there was somi 
express limiialion of his h'ability, sei 
forth in the contract for their transjior- 
tation. ;n)d such is still subsumiially the 
nile of law in Pennsylvania: I'.air v. A<\- 
ams Kxpress Co., 66 I'a. Super. Ct. 106- 
108. 

There was no limitation of the car- 
rier's liability in the terms of this bill of 
lading, which wa.s applicable to the facts 
of this ca.'-e. Therefore |>roof of the de- 
liver\' of the goods to the carrier in good 
con<liiion. or free from the injuries now 
coimilained of. together with the evidence 
of their damaged condition, in (he hands 
of the defendant at their destination, 
made out a prima facie case for the ])lahi- 
tilT. Such facts were a sufficient basis 
for a finding of neglignce on the jiart of 
the carrier, in the absence of direct and 
substantial evidence to the contrary: I". 
S. Horse Shoe Co. v. .\iner, Ex. Co., 2^0 
Pa. ;,*7 : Cross v. Adams Kx. Co., 35 Pa. 
Sui>er Ct. 468-1): linck v. Pa. R. R. Co., 
i:;o Pa. iro; Vuille v. fa. K. R. Co., 42 
Pa. Siiper Ct. 56;. 

'riu- defendant contends that a mere 
statement in the bill of lading that the 
goods were received for shijinient "in ap- 
parenllv yood condition" is in itself in- 
snflicient evidence of their good condi- 
tion, to carry the case to Ihe jury, or to 
sustain a verdict for the pluiiuift*.' Hut a 
verdict for the plaintiff was sustained m 
the ca>e of Rhvmer v. I>. I„ & \V. R. R. 
Co.. _>7 Pa. SniK-r. Ct. 34^^. where the 
otdy evidence offered to show the good 



condition of the damaged freight, at the 
lime of its delivery to the carrier, was a 
preciseh- similar admission in the hill o( 
lading. " 

In Caslellucci v. I.ehigh \'ai. R. K. Co.. 
40 Pa. Super. Ct., 31. cited by defendant's 
counsel, such a recital in the bill of lading 
was held insufficient to raise a presmnp- 
tion of the good condition of the freight 
when delivered to the carrier, Ijecanse the 
article was .so tightly crated that its con- 
dition was not ascertainable by external 
inspection, and also hccause of other evi- 
dence indicating that it was in luid condi- 
tion. , 

In this case, l)csidcs the bill of lading, 
we have the imi>ortant additional evi- 
dence th:il the injuries to the machinery 
were visible through the wide open slats 
of the crate in which it was carried, so 
ihat they would have been ai)i)arent to 
the carrier, if they had existed when the 
goods were received by it for shi'iiment.. 

Kxeejition is tqken to the court's re- 
jectioii of the defendant's offer of a 
receint for these goods, which was given 
to the defendant company by a drayman 
who hauled them to the Lancaster Stor- 
:ige Company's warehouse at the instance 
of the defendant, which receii»t con- 
tained a recital similar to Ihat found in 
this bill of lading, t<i the effect that the 
machinen- was then in apparnitly good 
condition, !!ut the drayman was not the 
agent or representative of the plaintiff in 
that transaction and couhl not, therefore. 
I)ind the latter by such an admission. The 
best evidence of the condition of the 
goods at that time, was the statement of 
the drayman as to what he saw and knew 
about it and that was adniitte<l in cvi- 

Tlie defendant seems, therefore, to 

ve suffered no prejudice from the 

court's ruling even if it had Ijeen an crro- 

The statement to defendant's counsel 
IV one of the plaintiff'.s witnesses to the 
.■ffect th.-U he could have told other mat- 
ters more favorable to the defendant 
1 he te-tified to when on the witness 
id. scarcely needs serious attention. 
testimony has been taken to show 
what i( was, or whether or not it was 
material or could in any manner furnish 
ffieient reason for the granting of a 
tri;d. Indeed if counsel had promptly 
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CJillctl the court's attention to what had 
occnrred it would have been within the 
discretion of the court to at once investi- 
fi.'iie the matter, as the jury had not yet 
rendered a verdict. 

The real serious question in this case 
wliclher the verdict is not excessive. The 
jilaintiff himself was less explicit than he 
woidt! l>e expected to be in fixing what 
this secondhand machinery had cost him, 
what it was worth when shipped, and 
what he actually realized from the sale 
of it. after finally receiving it from the 
r;tiln)ad company. The estimates of dis- 
interested witnesses at I^ncastcr wert 
that it was worth from four to five hun- 
dred dollars in the condition in which 
they then saw it. The plaintiff's own de- 
tailed estimate of the cost of re|Tairing the 
mnohtnery as sent by him to the railroad 
company was ?386.io. His own highest 
e^timate of its value at the date of ship- 
ment was $1085.00. There was other evi- 
dence also on the subject of the value of 
the machinery which we have examined 
anil from which we reach the conclusion 
that the verdict was excessive and should 
!«.■ reduced. 

One of the difficulties in ascertaining 
its value is that there was no detailed or 
foil statement of its actual condition as 
secondhand machinery at the time when 
it was boHght. and for that reason the tes- 
timony of the expert witness called to 
e>-tiniate its value wns inconclusive. 

\o\v, to wit, May oth, 1921: A new 
trial will be granted in this case, unless 
the plaintiff shall, within ten days, file his 
accojitance of a reduction of the verdict 
to seven hundred dollars. 



r. I', of ]:,i.iirasH'r Co. 

John W. Eshleman v. Grey Iron 
Casting Co. 

Equity — Jiirisdiclioii ■ — Specific per- 
formance — Breach of contract for sale 
of personal property — Uncertainty of 
damages. 

\Vhprc there exiPts an uncprliiirHy In Hiiy 
calculflllnn of damaa*'.'' fnr the bicucli of !i 
<>ontra<-t for the sale of peraonel propprty, or 
wh<-rp the mpHBUre of ilamagea Is purely ciin- 
jcclorjil. equity has jurlsiliction to decree iipe. 
ciflc pf-t^ormance. 



Demurrer to bill for specific pcr- 
fonnaiice. Demurrer overruled. 
John A. Coylc. for demurrer. 



P. Lyman IVindolph. contra. 

March 5, kjji, Massler. J.— \V. A. 
Coventry, one of the defendants in this 
bill, has filed a demurrer to it. There is 
no merit in any of the reason.s contained 
in the demurrer, as the complaint, in our 
O]iinion, does set forth facts sufficient to 
constitute a cause of action against the 
defendant ; upon the face of the bill the 
lilarntiff is entitled to relief against the 
defendant ; the plaintiff's remedy is not at 
law: two causes of action have not been 
improperly united, as there is onlv one 
set forth in the bill ; and the contract has 
been particidarly set forth, and it is not 
controlled by the statute of frauds and 
perjuries, as defined by the sales act of 
May 19, 1915, P. L. 534, Section 4, be- 
cause it was made nearly a year before 
that act was passed. 

In the brief filed by coinisel for the de- 
fendant, it is contended that the demurrer 
ihould be sustained because cotirts of 
e<juitv will not decree the s|)ecific ])er- 
'ance of a contract for the sale of 
personal property. This is correct as a 
general ride, but it oidy ajiplies to cases 
'lere compensation in damages fur- 
hes a coni])lete and satisfaclon,- rem- 
edy. Where there exists an uncertainty 
in any calculation of damages for the 
breach of a contract for the sale of per- 
sonal proi>erty, or where the measure of 
damages is purely conjectural, etpiity will 
entertain the case: F'almer v. Ciraham. i 
ions 476. Where there is a contract 
for the sale of slock in a jirivate or Inisi- 
corjwiration which has no recognised 
market value, ecjuity will entertain juris- 
diction and decree s|iccific performance of 
the contract ujion failure to deliver the 
sttK-k: Dietrcih v. Tyson, 4 I^hila. .ii2: 
Norristown Traction Co. v. Slincluff. 7 
Mont. 126; Ooo<lwvn Gas Stove and 
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Meter Companies Appeal. 117 Pa. 514; 
Rumsey v. P. R. R. Co., 203 Pa. 579; 
Eichbaum v. Sample, 213 Pa. 216; Stein- 
nieyer v. Sieltert, 190 Pa. 471 ; Ralston 
V. Ihmsen. 204 Pa. 588. 

It is alleged in this bill that the capital 
stock of the Grey Iron Casting Company 
consists of only two hundred and fifty 
shares, and that it is all owned and held 
by this defendant and his co-defendants, 
1. R. Stewart and G. Ellsworth Higgins. 
It was the stock of this com[)any that the 
defendants agreed to sell to the plaintitf. 
It is also alleged that the ^tock is not pur- 
chasable in the 0]>en market and has no 
quoted or ascertainable market value, but 
has a peculiar and special value to the 
plaintiff on account of his long connection 
and intimate knowledge of the business 
of the corporation, which is greater than 
the intrinsic value thereof. An action in 
damages, therefore, would not furnish a 
complete and satisfactory remedy to the 
plaintiff, as there would be an uncertain- 
ty in any calculation of damages sus- 
tained by him for the breach of this con- 
tract. The measure of damages would be 
purely conjectural, as the stock has not 
been sold and cannot be obtained on the 
open market. We, therefore, think this a 
proper case for e<]uity jurisdiction, and 
overrule the dennirrer filed by the de- 
fendant, and direct him to answer the bill 
within thirty days of filing this opinion. 



Ball, et al. v. Pennsylvania 
Casualty Co. 

Atloniey and cUeut^ Attorney's fees- 
Practice — Actions— Parties. 

Attorney's fees for Bervices rpndered in a 
cauHtr of action InvolviriK' a liability against 
whii-ti their ollent helU intlPmnifylng insur- 

uUoi'ncya against Ihf Inil^mnilor. when no 
coinniiini<nWon either in i>pil«(in, by corre- 
sijondeiice or othfrwlse was at any lime had 
lielwwn the attornpya and any lepi-t'Sfnta- 
live of (Ml' indi'innltor. 

I=:vi-n Ihoii^h the undertaking to lnil<?ninlfy 
wi're ooMiiirehPiinivft enouRh to covit cosIb 
inciirrwi In the liliKation. It wsh a matter 
IKTSoniil to llie parties to that contract only, 
(ind could not In itself serve to create tlie re- 
lation of attorney and client between the 
nllorneys and the indemnitor. 

I-Vfr such iiurpose nn express aiipointment on 
the part Of the indemnitor must be liolh 



pletuted and proved, and for want of such 
))leaairig the atacement la demurrable. 

A Joint iictlon by two or more .attorneys to 
i-ecoi-er feea for professional services in a. 
rertaJn cause, will not He. when they do not 
sue as co-partnera, and there is nolhtig to 
ahow a community of interest between the 
plHintlfTs in the subject matter of the suit- 
Tlie fact that they were associated in the 
conduct of the case dots not tend to show a 

Demurrer to plaintifl^'s statement. Sus- 
tained. 

Welles, Leach & Davis, for ]>laintiff. 

W. IV. IVatsoii. for defendant 

June II, t()2i, Xewcoinb, J,— -Plaintitis 

are attorneys of the Kansas City liar. 
They sue for ]>rofessional services alleged 
to have l)een rendered in certain pro- 
ceedings in the courts of that jurisdiction, 
as counsel for The Stieffield Ice Comi>any 
of that city touching a cause of action 
involving a liability against which it held 
insurance with the Casualty Company, 
defendant here. The latter demurs. 

It is objected that no contract with de- 
fendant, either express or implied, is 
made to appear ; and the objection is t>e- 
lieved to be well taken. 

No communication either in ]>erson, by 
corresjKiudence. or otherwi.se. howsoever, 
appears to have at any time been had be- 
tween the ]>laintifTs and any representa- 
tive of the defendant. 'J'riie. the name of 
each plaintiff was mentioned in certain 
letters of this coniiiany by hand of its 
local coun.sel addressed to a Mr. Porter, 
of Kansas City, described in the state- 
ment as one of "its dtily authorized at- 
torneys." This mere mention is relied 
upon by plainliffs as amounting to a rec- 
ognition of their employment. One of the 
letters is that of the late Mr. Stocker of 
this bar. "I am glad," he wrote, "that 
vou consulted Mr, f'owersock. or some- 
one, about this case, and I can easily see 
how you could not act as both attorney 
and witness." The other is that of Mr. 
Watson, as follows : "Agreeably to your 
retjuest I hand you herein voucher Xo. 
36036. check No. 11590, for $27.49. for 
R. IC. Hall's bill, and ])ayable to his order. 
Will vou please see that lie gets the 
check." 

In the absence of any context bearing 
iij)on the uncertain import of these refer- 
ences to the plaintiffs, there is nothing in 
the eorresijondence to warrant the infer- 
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ence of an existing relation of attorney 
and client as between the present parties. 
And beyond that the case as stated dis- 
closes nothing save the mere fact, above 
noted, that plaintiffs had appeared in the 
litigation referred to as counsel, not for 
the Casualty Company, but for the de- 
fendant therein, namely the Ice Com- 
])any. As against that concern such ser- 
vice might give rise to the presumption of 
their employment by the Ice Company. 
Out it is not ap]jarent how the implica- 
tion could extend beyond the ostensible 
client, and thus bind a third f>erson even 
though he stood in position of secondary 
liability as indemnitor. True, the under 
taking to indemnify may be comprehen- 
sive enough to cover costs incurred in the 
litigation, including attorneys' chaises 
but, even so it is a matter persona! to the 
parties to that contract : and to thi 
alone. It can not in itself serve to create 
the relation of attorney and client be- 
tween the Ice Comi>any's counsel and the 
indemnitor. It is believed that for such 
])ur|)ose an express appointment on jiart 
of the latter must be both pleaded and 
proved : and for want of such pleading 
this statement is demurrable. 

Rut regardless of that, and, for the 
sake of disctission. accepting the theory 
of counsel that there is enough to show 
an employment at defendant's hands, 
there is nothing to show it to have been 
joint. So far as a])pears there is no com- 
milnity of interest between the plaimiffs 
in the subject matter of the suit. They 
do not sue as co-partners : the fact that 
they may have been associated in the con- 
duct of the case does not tend to show a 
joint contract. Such right of action as 
either one may have is several, not joint. 

These views are deemed to be decisive 
of the issue, and judgment on the plead- 
ings is accordingly directed to be entered 
for defendant. 



on ot c 



Minnich's Estate 

Executors and administrators — Act of 
June I, 1913, P. L. 661 — Constitutional 
hiv — Title of act — Report to attorney 
general of estates of inmates of state in- 



stitutions — Lunatits' estates — Decedents' 

estates — Bill of rez'iezv — Orphans' court 

jurisdiction — Fraud — Adjudication, i-a- 

cating of. 

The Act of June 1, 191B, P. L. 681, retatlns 
to the mralntenance of Insane and other per- 
sons conHiied In Instllullons of the Common, 
wealth and tlxtnK liability for their support. 
ta not unconstltutDonal. because of a defective 
title, so Tar as it Imposes duties upon admin- 
istrators of such persons. 

The Act of June 1, 1915, P. L. 661, requires 
the executor or administrator of a deceased 
inmate of an asyilum or Institution main- 
tained bjf Ihe Commonweal 111, within alx 
months after the Issue of letters testamentary 
or of adminlatratlon, to make a report to 
the attorney general, of the extent and char- 
acter of the estate. 

The law implies an obligation on the part 

of a lunatic, or his estate, to reimburse those 

who have supplied hia nerefiiHitles: and the 

91B, P. L. 661. applies to the collec- 

■ us due the Commonwealth at the 

paasoge as well as those which 

be<'ame due thereafter. 

■Where the cost of maintaining a lunatic 
In a state Institution has been paJd by the 
State, the funds in Ihe hands of the admin- 
istrator should be liable (or the claim of the 
Commonwealth. 

The orphans' court has jurisdiction to de- 

rmlne the liability of estates of lunatics tor 

leir maintenance In state Institutions, and 

enforce imyment of the amount due. 

Where a fund has been dlatrlbuted in ac- 

irdance with the terms ot a decree of the 

orphans' court, a bill of review w4ll not lie 

as .1 matter of tight, but only where fraud 

has been shown to have induced the decree. 

Where Ihe administratrix and heir of a 

iKed to report to the attorney general (he 

liiiter required by the Act of June 1, 1915. 
Ithough she knew the decedent had been in 
le Htate asjlum for years; filed her account, 
caused the distribution of the balance there- 
lllng attention of the auditor 
making the distribution to the claim of the 
Commonwealth for maintenance of the de- 
cedent, and subsequently paid out the awards 
the distributees, of whom she was one: and 
e attorney general had no knowledge of the 
cedent's estate until after Bhe distribution; 
was Held, she was guilty of fraud, and the 
cree ot distribution was vacated, and Ihe 
auditor's report was recommlttetl to the nud- 
or for the adjudication ot the Common- 
■ealth's claim for maintenance of the de- 
cedent. 

Sur rule, at the instance of the attorney 
general of the Commonwealth of Penn- 
sylvania, on Annie E. Plonk, Administra- 
Hx of the estate of Frank Minnich, late 
of the city of York, Pa., deceased, and 
others, to show cause why the confirma- 
tion of the report of the auditor ap- 
pointed to distribute the balance of the 
account of .said administratrix should noti 
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lie vacated and the re])ort recoiiiniitted to 
said r.iiditor so thnt the Cnminon wealth 
may ];reseiit for adjudication a claim for 
the nainteiianie of the decedent while 
confii'ed in a slate hniatic asylum. In the 
ori)h:>iis' court of York County, Pa. Rule 
made absolute. 



ll',!!!cr B. Ihtys and Robert S. Spaiig^ 
Ir, for rule. 

P. I'. Kliiiediiisl. contra. 

.\uKust I, 192!, Ross, J. — .Mtliotigh a 
|;','ti;''.n nnd ansver were made the Itasis 
of this controversy, the parties have 
agreed ui«)n a set of facts from which 
the court is evidently expected to evolve 
tile i^Mre and decide it accfirding to the 
law. 'I'he af^reed facts are as follow; 

1. Frank Miimich, late of the City of 
York, Pennsylvania, died intestate, un- 
mi'rried and witbont issue Februar\- 18 

1 ryr6. His death occurred at the State 
Flospicd for the Criminal Insane at Fair- 
view. !'a.. where he was then an inmate, 

2. Snid decedent left to survive him 
■■■■ Ills heirs al law and next of kin six 
lirst cousins, namely, Annie R. Plonk, 
(he ropondent, Mary Gihson, Clara W, 
Smith, Francis R. Weaver. Elizabeth 
Sniiih and .■\. Amelia Weaver. 

3. f)n February- kj, ii>i6, letters of 
iMlmini^tration 011 the estide of the said 
deceilenl were in d\w form of law granted 
hv the Kct^istcr of Wills of York County, 
Pennsvivania, to the resp<)n<lent, Annie 
1-:. Plonk, of the City of York, J'ennsyl- 

4. The -said Frank Minnich at the 
tiuH* of his death and for a number of 
years prior thereto was a lunatic, having 
been so adjudged in the Court of Com- 
mon Pleas of York County. Pennsvlvania, 
by iministtion fded .April 2. Kjoo. and as 
such was mnintaincd as an inmate nf the 
Peimsylvania State Lunatic Hospital at 
Harri-^bnrf;. I'a., from March 2<>, Hioo. 
until February 18, 1913: and was like- 
wise maintained as an inmate of the 
Slale Hospital for the Criminal Insane at 
Fairview, Pa., from February 18. 1913, 
until 111-; death, February t8, 1916. 

5. The said Frank Minnich duriufj his 
conrmcnicnt as aforesaid was maintained 
in [)art at the expense of the Common- 

of Pennsylvania, and dnriiip the 



the said Frank Minnich was charged 
upon the books of the respective institu- 
tions against the Commonwealth of Penn- 
sylvania and the County of York, 

6. The said .'\iinie E. Plonk at the 
time of her ap])ointment as administra- 
trix, knew that the said decedent for a 
long tinie had been a lunatic and main- 
tained in ))art at the expense of the Com- 
n-onwealth of Pennsylvania. 

7. During the period from March 31. 
HKX), until February 28, 1909- the Com- 
monwealth of i'ennsylvania expended tW 
sum of nine hundred and sixty-eight dol- 
lars and forty-nine cents ($968.49) for 
the maintenance and support of the said 
lunatic at the Pennsylvania State Lunaiic 
Hospital .It Harris'burg, Pa. The said 
Slim is evidenced by the sworn statenitm 
of K. M. Cireen. M. D,, in whose custixly 
are keiil the record.s of the said Pennsyl- 

■ania State Lunatic Hospital at Harw- 
burg, Pa., which statement is attached to 
the original petition filed in this case and 
is marked ICxhibit A. 

8. During the iieriod from Febniary 
[8, 1913, until February 18. 1916, the 
Commonwealth of Pennsylvania ex- 
pended the sum of nine hundred and 

entv-six dollars and seventy-five cents 
(S(j26.75) for the maintenance and su|)- 
jiort of the .said lunatic at the State Hos- 
1 fiir the Criminal Insane at Fairvieiv. 
The sai<I sum is evidenced by the 
irn statement of William Lynch. M. 
D., in whose ciistoily are kept the rccunl? 
of the said State Hospital for the Crini- 
iial Insane at Fairview, Pa., which 
itntemeut i.s attached to the original i)eii- 
ion tiled in this case and is marked Kx- 
hibit li. 

The expense of support and main- 
tenance of the said decedent due to the 
h from March i, h/x). to 
Feliruary 18, 1913. was collected and jiaid 
by the County of York as- the same canie 
due. Such p.iyment had l>een made by 
the County of York in pursuance of a 
ruling of the Auditor General of Penn- 
sylvania then in force. Said ruling was 
later abrogated and after February 18, 
1913, the County of York made no fur- 
ther collections on behalf of the Com- 
monwealth. 

10. During the entire period of his 
confinement in the said institutions, the 



al>ove stated periods of his confinement, said Frank Minnich had a substantial 
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tale in the hands of his committee, and 
his coninn'ttee regularly paid to the 
proper authorities of the County of York 
all bilis rendered by the said county for 
the maintenance of the said Frank Min- 
nich. 

11. During the period from March i 
[i/)i(, to February 18, 1913. the bills ren- 
dered by the County of York to the com- 
niittee of the said lunatic, and jraid by tht 
said committee to the County of York, 
included the amoimt <Kie the Common- 
wealth for support and maintenance of 
the said lunatic during that period. 

12. Neither the above stated sums of 
S'/)S.49 and S926.75. amonnting to 
3j.895.24. nor any part thereof, has beei 
paid to the Commonweallh of Pennsyl- 
va'nia. 

13. On the granting of letters of ad- 
niinislration as aforesaid, to Annie E. 
Plonk, she caused notice thereof to be 
gi\'eii in one newsijaper once a week for 
six successive weeks, to wit, in the issue 
of February 24, 1916, and weekly there- 
after, of the York Gazette, published in 
the City of York, Pa., requesting all per- 
sons having claims or demands against 
the said estate to make the same known 
nithoiit delay, in accordrince with the 
[lrovi.^ions of Section i of the Act of .\s- 
-^r-mlilv approved Fehruarv 24, 18^4, P. 
L. 70.' 

(4. The said administratrix did not 
furnish to the attorney general of the 
Conmionwealth a true, full and complete 
report nnder oath of the extent and char- 
acter of the estate of the said decedent, 
as is ref]inred by Section 2 of the Act of 
June I, 191.S. P. L. 66t. 

15. On December 6, 1916, the said ad- 
ministratrix filed in the Office of the reg- 
ister of wills of York County, Pennsyl- 
vania, her first and partial account in the 
said estate, which showed a balance due 
the estate of $18,898.17. The said ac- 
coimt was presented in the Orphans' 
Court of York County on January 29, 
i')i/. was confirmed absolutely three 
weeks later, and embraced the entire ]ier- 
sonal estate of the decedent. 

16. On February 26, 1917, the Or- 
phans' Court of York County, on motion 
of counsel for the accountant, appointed 
William A. Allen, Esq., auditor to dis- 
tribute the balance on the said account. 
Said auditor gave due and legal notice 



of the meeting before him by advertise- 
ment in the York Gazette and the York 
I_egal Record. The report of said aud- 
itor was filed in the ."^aid orphans' court on 
Anril 9, 1917, and is now recorded in the 
(>ffice of the clerk of the court.s in docket 
"5.\'," i)age 552. Under the distribution 
made by the said auditor the entire bal- 
ance on the account of the administratrix 
was awarded to the next of kin of the de- 
cedent, to wit: To Mary Gibson, of York, 
Pa. ; to Clara W. Smith, residing in Mc- 
Sherryslown, Adams County. Pennsyl- 
vania: to Elizabeth Smith, residing in 
Harrisburg, Pennsylvania : to Amelia 
Weaver, now A. ;\melia Penrose, re- 
liiding in Philadelphia, Pennsylvania, ench 
one equal share and to .^nnie R. Plonk 
one share individually and one share, as 
administratrix, in trust for Francis R. 
Weaver, subject to an attachment stated 
in said auditor's report. The said attach- 
ment was without legal effect and the en- 
tire share of the said Francis R. W'eaver 
was paid by the administratrix directly to 
the said Francis R. Weaver. 

The share of each of the said dis- . 
tributees amounte<i to three thousand one 
hundred and forty-three dollars ($3143) 
and consisted of seventy shares of stock 
f the York Water Comi)any, awarded in 
kird and of the value of $2520, and $623 
in aish. Said distributive shares were 
paid and delivered to the resjiective dis- 
tributees before the filing of the petition 
this case. With the exception of the 
share of Annie E. Plonk, the said shares 
of water stock are still retained and 
[t«ned by the respective distributees. 

18. On January 29, 1918, the above 
named Annie E. Plonk, Mary Gibson. 
Clara W. Smith, Francis R. Weaver, 
Elizabeth Smith and A. .\nielia Penrose, 

heirs at law of the said Frank Min- 
nich, deceased, obtained an order of the 
Orphans' Court of York County. Penn- 
sylvania, authorizing the said .Xnnic E. 
Plonk, administratrix, to sell the real es- 
tate of the decedent, being a house and 
lot of ground in the City of York, for the 
]>urpose of distribution. 

TO. On Fehniary 32. 1918, the said 
administratrix sold the said real estate 
at public sale to John W. Plonk for nine 
thousand one hundred dollars fivnoo"), 
which sale was returned to and confirmedi 
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by the Orphans' Court of York County 
on March 4, igi8. 

20. Said John W. Plonk is the hus- 
band of the said administratrix, Annie E. 
Plonk. 

21. On March 25, 1918, the said ad- 
ministratrix tiled her second and final 
account in the office of the register of 
wills of York County, being account No. 
95, in which she accounted for the pro- 
ceeds of said real estate. The balance on 
said account due the estate is $8914.16. 

22. The said balance has been dis- 
tributed by the administratrix to the 
above named heirs at law. 

23. The said Annie E. Plonk, admin- 
istratrix and respondent, has received in 
the distribution of the personal estate of 
the said decedent stock and cash to the 
value of $3143, and proceeds of real es- 
tate to the value of $1485.69 (one-sixth 
of $8914.16) or a total of $4628,69. 

24. The attorney general of the Coni- 
nionwealth had no knowledge of the 
death of the said Frank Minnich, of the 
existence of his estate, of its extent or 
character, of the appointment of Annie 
R. Plonk as administratrix thereof, or of 
the said audit, until about November 15, 
1919. Demand for payment of the claim 
of the Conmionwealth was then immedi- 
ately made ujKin the administratrix by the 
attorney general and refused. Prior to 
November 15, 1919. the Commonwealth 
gave no notice of any claim to, and made 
no demand U]X>n, either the committee or 
the administratrix of the estate of the 
said Frank Minnich. 

It will l)e observed that these facts 
practically relate to all the matters raised 
by the peittion, except the 9th paragraph 
of the petition, which charges the admin- 
istratrix with fraud in neglecting to no- 
tify the attorney general as retjuired by 
the Act of Assembly. This accusation 
having been denied by the answer of the 
respondent must, as an important ele- 
ment in the case, be determined by the 
facts as they have been presented to the 
court, and all the circumstances involved. 

It is plain that the decedent died Feb- 
ruary 18, 1916, intestate, unmarried and 
without i.ssue. His only heirs were col- 
lateral heirs, were his cousins. 

He died at a slate hospital for the in- 
sane, j 

He had been in the custody and 



keeping of the State at an insane hospital 
since March 29th, 1900. 

From that time until February 28th, 
1909. the Commonwealth of Pennsyl- 
vania expended the sum of $968.49 for 
his maintenance and support. 

During a period from February iSth, 
1913. until February i8tb. 1916. the said 
Commonwealth ex|jended the sum of 
$926.75 for his maintenance and supjwrt 
as a lunatic assigned to the care 01 the 
Commonwealth at said lunatic hospitals. 

The total of these expenses made by 
the state amounted to $1895.24. 

Although the decedent ha<l a substan- 
tial estate during the time he was being 
so mainatined as a lunatic at the expense 
of the Commonwealth, nothing was paid 
to the Conimonwealth for his support, 
except during a period from March ist. 
11J09. to February 18th. [913, 

The expenditures made by the Com- 
monwealth for his care and maintenance 
from March. 1900, to, February, 1909, 
and from February, 1913, to February. 
1016, have never been paid, but the de- 
ceased's lunatic estate, amounting to 
$18,898.17, has been administered and 
distributed to his (the decedent's) col- 
lateral heirs, without any direct notice 
being given to the Commonwealth, in or- 
der that it could present its bills and be 
reimbursed. 

It a])j>ears by the ninth agreed fact 
that the payments made to the Commnn- 
weallh from the estate of the said de- 
cedent lunatic, from March ist. I90(>. to 
February i8th. 1913, were because of a 
ruling made by the auditor general of the 
Commonwealth, which comjielled the 
County of York to collect the same from 
the leijal rej)resentative of the lunatic and 
pay the same over to the state. That 
ruling was abrogated after February r8. 
1913, and the county ceased to collect. 

The I-egislature of 1915 passed an Aa 
which was approved June ist. 1915. P. L. 
661. 

The title of the Act "relating to the 
maintenance of insane, feeble-minded, 

id other persons confined in the various 
institutions of the Commonwealth ; fixing 
liability for their support; providing for 
the collection of the monies due the Com- 
monwealth therefor, and for proceedings 
■elating thereto." 

The 1st Section of the Act declares 
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lliat "whenever any persun is maintained 
as an inmate of any hospital, home, san- 
atorium, or other institution of the Com- 
nionwealth, in whole or in part at the 
expense of the Commonweahh. the j)roi' 
erty or estate of such person shall be 
liable for such maintenance, to be paid 
or recovered as hereinafter provided." 

The 2nd section requires that "everj' 
trustee, * * » q^ other person — ap- 
pointed to take charge of any lunatic. * 

* * who is an inmate of any asylum, or 
other institution maintained * * « 
by the Commonwealth, shall, within six 
months after his appointment, make a 
true and full report, under oath, to the 
attorney general, showing the amount and 
character of said estate, and every year 
thereafter re[>ort to the attorney general 
what if any changes there are in said es- 
tate ; and every executor or administrator 
of any deceased inmate of any asylum • 

• * or institution » « * main- 
tained • * * by the Commonwealth 
of F^ennsylvania. shall, within six months 
after letters testamentary or of adminis- 
tration have been issued, make a true, full 
and complete report, under oath, to the 
attorney general, of the extent and char- 
acter of the estate," 

The facts of this case show that the 
administratrix, at the time of her ap- 
pointment, "knew that the said decedent 
for a long time had been a lunatic, and 
maintained in part at the expense of the 
Commonwealth of Pennsylvania." (See 
6th agreement of facts.) 

Hut she did not furnish to the attorney 
general of the commonwealth a true, full 
and complete report under oath of the 
extent and character of the estate of the 
said decedent, as is required by section 2 
of the Act of June i. IQ15, P. L. 661. 
(See 14th agreement of facts.) 

She (the administratrix) filed her first 
account December 6th. 1916. showing a 
balance due the estate of the decedent 
amoiinting to $18,898.17 ; at the confirma- 
tion of the account, she went into the 
orphans' court and asked for the appoint- 
ment of an auditor to distribute the bal- 
ance, obtained the auditor, saw him make 
the distribution, and when his report was 
confinned. attended to the payments of 
the awards made by the auditor. During 
all this time she did not notify the attor- 
ney general or attempt to ascertain what 
expenditures the state had made for the 



maintenance of the deceased. ( See agree- 
ment of facts N'os. 15 and 16.) Subse- 
([uentty, shr^ joined with the other collat- 
eral heirs of the decedent in a petition to 
tlie orphans' court and obtained an order 
to sell the real estate of the decedent for 
the purpose of distribution. Under and 
by virtue of this order, she sold the real 
estate for Si), 100.00, and the sale was re- 
turned to the court and confinned March 
4th, 1918, Her husband was the pur- 
chaser of the real estate. 

She subsequently filed her account on 
March 35th. 1918, and made distribution 
of the balance to the heirs. 

During all these transactions as admin- 
istratrix, it must be presumed that she 
and her acting attorney, who prepared 
and supervised her applications, petitions 
and returns to the orphans' court, never 
called the attention of that court to the 
decedent's obligation to the Common- 
wealth ; and it is an acknowledged fact 
that "the attorney general of the Com- 
monwealth had no knowledge of the 
death of said Frank Minnich, of the ex- 
istence of his estate, of the extent or 
character, of the ap|X)intment of Annie 
E. Plonk as administratrix thereof, or 
of the said audit, until alx>ut November 
15. 1919. Demand for payment of the 
claim of the Commonwealth was then 
immediately made upon the administra- 
trix by the attorney general and refused." 
(See 24th agreement of facts.) 

The question now for consideration is, 
under the circumstances can this court 
grant the prayer of the jietition presented 
by the attorney general and vacate the 
auditor's report so that it can l)e recom- 
mitted to the auditor for a further 
hearing, in order that the State of Penn- 
sylvania can have its claim adjusted. 

It has been decided that "where a fund 
has been distributed in accordance with 
the terms of a decree of the orphans' 
couri. a bill of review will not lie as a 
matter of right, but only where fraud has 
I>een shown to have induced the decree:" 
White's F,.state, 249 Pa.. 115; Bear's Kst., 
\\'eaver's Appeal, 162 Pa., 547. 

The petition in the case at Imr, as we 
have before observed, charges the admin- 
isiratrix with having conmiitled a fraud 
upon the court. \Ve will first have to 
determine the truth of this charge of 
fraud. I , > 
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"Fraud consists of some deceitful prac- 
tice or wilful device resorted to with in- 
tent to deprive another of his right, or ir 
some manner to tio him an injurv'." 

"Fraud in the sense of a court of equit\ 
jiroperly includes all acts, omissions and 
concealments which involve a breach of 
legal or equitable duty, trust or confi- 
dence justly reposed, and are injurious to 
another, or by which an \mdue and un- 
conscientious advantage is taken of an- 
other:" Black's l.aw Dictionary (2nd 
Ed.) 

It is evident, from the facts of this 
case, that the administratrix knew that 
the decedent whose estate she was ap- 
pointed to administer, had been in the 
custody of the State for many years prior 
to his death, and (hat his care, attend- 
ance and maintenance was an expense to 
the State: and it is not improbable, but 
reasonably true, that she knew that such 
ex]>ense had not been met by expendi- 
tures out of his estate. The Act of 1915. 
hereinbefore quoted, was sufficient infor- 
luation to her and her attorney, that it 
was imperatively necessary to report, un- 
der oath, to the attorney general. She 
admits that the attorney general did not 
know of the death of the decedent and 
had no knowledge of any estate which he 
had. Yet she persistently kept from the 
court her culpable negligence of the du- 
ties the law demanded of her. The 
oi)inion of this court is that her actions 
were fraudulent and deceptive in evading 
the mandatory Act of 1915. and con- 
cealing this evasion from the oq>hans' 
court during all the settlement of the es- 
tate. 

There is no attempt to deny that the 
administratrix and her attorney were 
familiar with the requirements of the 
law. but she now attempts to exonerate 
herself from the charges of deception by 
attempting to construe that law as "un- 
constitutional." (i) because "it is retro- 
active in effect and gives no notice of its 
title thereof ;" ( 2) because "it attempts to 
itu[H)se certain burdens and res]X)nRil)ili- 
ties ujwn the administratrix of a deceased 
lunatic without giving notice thereof in 
the title." 

The wording of the title, as hereinbe- 
fore given in connection with those sec- 
tions of the law which the respondent is 
charged with violating, does not snstain 
the objection. It gives fair and direct 



notice of every intendment of the act, and 
is sulilicient to pnt every administrator of 
a deceased lunatic's estate, upon iiiquirj', 
into the body of the act. It was approved 
and promulgated long before letters of 
administration were granted to the re- 
spondent, and was just as binding npoii 
her actions as an administratrix as any- 
other .\ct of -Assembly ]>ertaining to the 
selilement of estates of lunatics. 

"The general rule is that to comply 
with the constitutional requirements, the 
title of an act need only give such notice 
of the subject matter as to fairly and 
reasonably lead to an inquiry into the 
!)ody of the bill:" Snyder County v. 
Wagensellcr, 262 Pa.. 269. 

The title need not be an index of the 
contents of the --Vet. It need only give a 
reasonably clear notice of the matters 10 
be fotmd in it : Com. v. Keystone Bene- 
fit Assn., 171 Pa., 46=; ; Allegheny Countv 
Case. 61 Pa. Sup. Ct.. 599. 

These decisions, we think, refute the 
objection to the constitntionalitv of the 
.\ct. 

It has been expressly decided by the 
Supreme Court, that the law implies an 
obligation on the part of a lunatic, or his 
estate, to reimburse those who have .siip- 
)>lied his necessities ; and the Act of 1915. 
P. L. 661, ap|>lies to the collection of 
claims due the Commonwealth at- the 
time of its passage as well as those which 
l)ecame due thereafter. 

The amount jiaid by the Common- 
wealth for the support and maintenance 
of a lunatic is not a mere gratuity, but is 
based upon an implied contract on the 
part of the lunatic to reimburse those who 
have supplied his necessities. 

Where the cost of maintaining a luna- 
tic in a state institution has been paid by 
the State, the funds in the hands of the 
administrator should be liable for the 
claim of the Commonwealth: Arnold's 
Estate. 253 Pa., 517; In re Frank Hoff- 
man, Weak-Minded. 258 Pa., 343. 

Those decisions fix the relations be- 
tween the Com tuon wealth and the luna- 
cstatc, under the circumstances of 
this case, as contracting parties, and 
"fraud as applied to contracts is the 
cause of an error bearing on a materia) 
liart of the contract, created or continued 
by artifice, with design to obtain some un- 
just a<lvantage to the one party, or to 
cause an inconvenience or loss to the 
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other:" Black's Law Dictionary (2nd 
Ed.) 

So. if we adopt ihis last definition of 
"fraud." the excuse which is given by the 
res])ondents for their evasion of the Act 
of 1915 does not avail them in their self 
constituted judgment of the constitution- 
ality of the Act of 1915. 

Another argument was advanced by 
the respondents. 

"The orphans' court is without juris- 
diction in this proceeding, as Section 4 
of the Act of June i, 1915, P. L. 661. 
limits to make decrees thereunder to the 
common j)leas court." 

In sup]X)rt of this pro(K»sition they 
cite an authority, "Commonwealth v. 
O'Hara's Estate. 48 County Court, 620." 
That case simply decided that the claim 
in question had no existence until ten 
years after the lunatic's estate had passed 
to the legal recipient. 

The maintenance of the lunatic which 
the Commonwealth wanted to be reim- 
bursed for, was from April nth, 1902. to 
January 29th, 1905. The limatic had 
died and his estate had been distributed 
ten years before the Act of 191 5 had been 
enacted. 

We do not think the case is applicable 
to the conditions we are now considering, 
when ^■iewed in the light of Arnold's Es- 
tate and Frank Hoffman's Estate, supra. 
L'nder Section 4. the court of common 
pleas is emijowered to make an order, 
upon the application of the attorney gen- 
eral, for the ])aynient of maintenance to 
the Commonwealth, upon the trustee, 
committee, guardian or other person who 
has charge of the estate, &c., &c., of any 
inmate of any home, hospital, asylum, or 
other institution, maintained in whole 
or in part by the Commonwealth 
of Pennsylvania, but the present 
petition is for a different purpose. 
It is addressed, to the orphans' court. 
praying the court to ojien an aud- 
itor's report, for the purjMtse of doing 
justice to the Commonwealth of Pennsyl- 
vania. It is an apjieal to the equity side 
of this court, to determine a designated 
default of its personal representatives. 

The authority of the orphans' court is 
ample to determine all questions arising] 
out of alleged defaults of a decedent's 1 
oersonal representatives, and to enforce 
its conclusions by an appropriate decree. | 
The court has all the means of en- 



forcing the decree possessed by courts of 
equity. It possesses the inherent discre- 
tionary ]X)wer, independent of the Act of 
October 13th, 1840, P. L. 1841, to cor- 
rect its own records in the interest of 
justice, even to protect parties from the 
effect of their own mistake: Carney v. 
Merchant's Union Trust Co., 252 Pa. 
38r ; Sevan's Estate, 254 Pa. 347; Chap- 
pell's Estate, 264 Pa. 486. 

The Act of 191 5 makes the expendi- 
tures made by the State for the main- 
tenance of the decedent, Frank Minnich, 
a debt payable under an implied contract, 
to reimburse the State for supplied neces- 
sities. 

The representatives of the decedent, 
who were the representatives of the or- 
phans' court, knowing of the assistance 
and maintenance rendered the deceased 
lunatic by the Commonwealth of Penn- 
sylvania, and knowing the responsibility 
which the Act of Assembly of 1915 im- 
|)Osed upon them, neglected to assume 
that res[X)nsibility. and so neglecting their 
duty deceived the orphans' court to the 
extent that, under orders and decrees of 
that court, the lunatic's estate was di- 
ided without giving a legal and just 
creditor its day in court, to present, and 
]»rove if necessary, a charge imposed by 
the law of the State upon the estate of 
the decedent. 

We think (he orphans' court can now 
exercise its discretion and open and re- 
commit the report of the auditor, in order 
that the Commonwealth can present and 
prove its claim against the estate; and if 
such claim is adjudged to be legal and 
just, then, if resistance is made to its 
proper payment. Section 4 of the Act can 
be invoked in the common pleas court. 

This is not a case where the petitioner 
sat "quietly for years and allowed the 
proceeds of the estate to be used for 
other pur|)oses than the ]»ayment of his 
debt." as was argued by the resjKindent's 
attorney ; but the evidence shows that the 
respondents neglected to perform their 
legal duty, which recpured notice to the 
attorney general, and notice to the court 
under which the estate was Ix'ing settled, 
thus creating an error bearing on a ma- 
terial part of the contract existing with 
the Commonwealth, and with the design 
to obtain more money for themselves, an 
unjust advantage taken by artifice. This 
kind of a transaction, as we have before > 
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observed, amounts to fraud. For fraud, 
the orphans' court has the authority, in 
order to render justice, to 0|ien the 
counts and auditor's report, which w 
confirmed as a result of the fraud. 

W'e think this is a proper case for the 
court to exercise that authority. 

And now, Atigust ist, 1921, it is or- 
dered and decreed, that the confirmation 
of the auditor's report in the estate of 
Frank Minnich. late of the City of York, 
Pa., deceased, filed April 9th. 1917, and 
recorded in docket 5N, page 5.22, is va- 
cated and set aside, and the report is re- 
committed to the said au<litor to the end 
that the claim of the Commonwealth of 
Pensylvania for $1,895.24. with lawful 
interest, against said estate may be duly 
]>resented before the said auditor for ad- 
judication. 

\otice of this decree shall be given to 
said auditor, who shall give notice to each 
of the former distributees mentioned in 
his report, of the time and place 
meeting for the jniriTOse of hearing the 
]»resentation of the claim of the Com- 
nioiiwealih of Pennsylvania, which 
meeting it is hereby ordered shall be held 
^vithin twenty-hve days from this date ; 
the said claim shall be duly and expedi 
tiously adjusted, and report thereof shall 
be made by the auditor to this court 
within ten days after his final meeting. 



iPltpaled by the Act of April 20th, 1911, P. L. 
71, and the Act of May 18th. 1919, P. L. Ifi4. 
A divorce can not be granted In a case In 
■which the subpoena was Issued at chambers 
li's.s than thirty days before the next ensuing 
leim of the court t>£ the common pleas. 

The Act of April 2Znd, 190B. P. L. 393. pro- 
Ided that a subpoena In divorce may be 
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Divorce — Subpoena, lime of issue and 

return — Return days in York County for 

subpoeuas in divorce — Act of April 

jjnd, 190$, P. L. 293 — Act of April 20, 

1911, P. L. Jl — Act of May 16, 1919, P. 

L. 164. 

A subpoena in divorce cannot be issued by 
a Judge In vacation Jt-as Ihan thirty days 
prior to the next ensuing term of the court. 
The AC! of April Z2nrt. 19(15. p. L. 203. 
wlilrh authorized the presentation of a sub- 
poena in divorce to the court or to a judge, in 

" — vacation, and the Ikwic of a 

n. williout regard to any re- 
iihle to the next or any sub- 
ly or monthly return day; 
■turn day be at least thirty I 
laiiling of the subpoena, was 



Hulipoena ther 

providing the 
days after the 



. . _ , additional return days 
fur the courts of Yoric County. 

The Acts of April 9. 1868, P. L. 780, and of 
March 5, 1872. P. L. 203. providing additional 
return days of the Court of Common Pleas 
of York County, for the return of certdin 
writs, do not apply to «ub|ioenas In divorce; 
therefore In York County, subpoenas In di- 

■an be made returnable only to the res- 

jarterly return days. 

bpoena of divorce issued by the Court 
of Common Pleas of York County returnable 
m a day other than a quarterly return day 
a irregular and invalid, and a decree of di- 
k-orce can not be bused upon it. 

S. S. Kurtc. for iibellant. 

Respondent did not appear. 

August 8, 1921, Wanner, P. J. — We 
cannot on the present state of the record 
in this case, affirm the finding of the 
learned master, that the proceedings are 
in all res])ects regular, and in proper 
form, to entitle the libellant to a divorce. 

This subpoena was awarded by Hon, 
N. Sargent Ross at chambers on the 3rd 
day of April, 1920, on motion of the li- 
bellant's attorney, and was made return- 
able on the 1st ilonday of May, 19J0. 
The next term of the court of common 
pleas began on the igth day of .April, 
1920. There was no personal service of 
the subi)oena or of any other process or 
notice uixin the respondent, in this case. 
It is therefore the duty of the court, to 
assure itself of the regularity of the pro- 
ceedings before granting a divorce. In 
opinion there are two fatal objections 
to the manner and form in W'hich the siib- 
])oena was issued in this case. 

(1) It was awarded by a judge in 
■acation. less than thirty days prior to the 

next ensuing term of the court of com- 
mon pleas in violation of the provisions 
of Section 2 of the Act of .April 20. 191 1. 
'^, L. 71, and the rules of this court. 

(2) It was made returnable on the 
St Jlonday of May, 1920, which was not 

a return day in the Court of Common 
Pleas of York County for sub]K>enas in 
divorce. 

Tiie Act of March 13th, 1815, P. L. 
150, regulating proceedings in [divorce. 
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jirovkied that subpoenas in divorce 
should not be issued by judges in vacation 
less than thirty days prior to the next 
term of the court of common pleas. It 
was held by the stiprenie court in Borck- 
man v. Dorckman, 19 Pa, Co. Ct, Rep, 
15/, that a subpoena so issued, less than 
thirty days prior to the next term of the 
court, was invalid and should be vacated 
and set aside. That decision was recently 
cited with approval in McDonald's Es- 
tate. 268 Pa. 486. 

The Act of April 22, 1905. P. L. 293, 
jirovides that sul>i)oeas in divorce might 
lie awarded returnable to any quarterly 
or monthly return day, provided, they 
were issued at least thirty days prior to 
such return day. instead of thirty days 
l>rior to the next term of the court, as had 
been required by the Act of 1815. This 
changed the practice which had been es- 
tablished by the earlier act, as to the 
dates of issue, and reinrn of .sub|)oenas in 
divorce. But the succeeding act of April 
20, t<)'i- P- L. 71, re-enacts in totidcm 
verbis, the above cited jirovision of the 
.\ct of 1815 forbidding the awarding of 
sub]>oenas in divorce by judges in vaca- 
tion, less than thirty days prior to the 
next term of the court of common pleas, 
and the 2nd section thereof provides that 
"from and after the passage of this act, 
all cases in divorce now pending or here- 
after begun shall be jjroceeded with only 
in accordance with the previsions here- 
of." 

The Act of May 18. 1919, P. L. 164. 
amending; section 2 of the Act of 1815. 
supra, also re-enacts the provision of the 
latter Act which forbade the awarding 
of subpoenas in divorce by judges in va- 
cation less than thirty days before the 
next term of the court. 

This review of the legislation on the 
subject of the issuing and return of sub- 
poenas in divorce leads clearly to the 
conclusion that the Acts of 191 1 and 19(9 
have re]>ealed the above cited provisions 
of the Act of 1905 which permitted 
judges to award sub]Kienas in vacation, 
less than thirty days before the next term 
of the court of common pleas. 

This conclusion is sustained by the well 
settled rule that where there is a direct 
and irreconcilable conflict between the 
provisions of two statutes regulating the 
same matter, those of the later act shall 
prevail as the most recent, and therefore 



the most authoritative expression of leg- 
islative intent. 

liut the repeal of this provision of the 
.\ct of 1905, by the Act of 191 1, does not 
rest U]K)n implication lone, but also on 
the surer foundation of the above quoted 
mandatory provision of section 2 of the 
Act of lyii, that all divorce cases then 
pending or afterward to be begun should 
be proceeded with, only in accordance 
with the jjrovisions of that Act. Is not 
this eipiivalent to declaring that all con- 
trary provisions of former statutes arc 
thereby rendered inoperative and are no 
longer to be followed in practice? This 
])rovision is far more explicit and conclu- 
sive than the usual repealing clause of a 
statute providing that all acts or parts of 
acts inconsistent therewith are thereby 
repealed. Though we find no reijorted 
case holding the above cited provision of 
the Act of itx)5 to l>e repealed by the Act 
of 191 1, such a ruling when the question 
shall come up for decision, is clearly fore- 
shadowed by a cautionary dictum of the 
supreme court on that precise question, 
which will ht found in its opinion in 
Shephard's Estate, 268 Pa. 490. 

The objection that the ist Monday of 
May. 1920, was not a legal return day for 
subpoenas in divorce, in this court, is 
sustained by a review of the legislation 
on that subject. 

The Act of March 13, 1815. P. L. 150. 
provides that all subixienas in divorce 
shall be made returnable "to the next or 
to an\' subsefjucnt term" of the court of 
common picas, and the same provision is 
re-enacted in the Acts of 191 1, and 1919. 
supra. Under the authority of the Act 
of August y. 1883. P. L. 323, the regular 
terms of the courts of common pleas of 
this county for 1920, were fixed by the 
judges to begin on the first Monday of 
January, the third Monday of April, the 
fourth Monday of August and the fourth 
Monday of October, respectively. 

Certain additional return days to these 
of the regular terms, for certain writs 
have been provided by the following .\cts 
of Assembly : 

The Act of April 9. 1868, P. L. 780. 
relating to practice in the court of com- 
mon pleas of York County, makes the 
first Mondays of June and October of 
each year, return days "for writs of sum- 
mons (except partition) and writs of 
cafias ad respondendum, of scire fac'ia^i^ 
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replevin, and writs of inquiry of dam- 
ages, and executions issued from said 
court." 

The Act of March 5. 1S72. P. L. 203. 
which is supplemental to the Act of 
1868, supra, provides that in addition to 
existing return days, "the ist Mondays of 
February, March, April, May, July. Sep- 
tember and December, shall each be a 
day for the return of mesne and final 
process issuing out of said court, except 
writs of partition and subjxjenas in di- 

The latter writs are therefore still re- 
turnable, as they were before the passage 
of these special Acts, to the regular quar- 
terly return days. We find no act either 
general or special which makes the first 
Monday of May a return day for sub- 
poenas in divorce in this court. 

The Act of April 22, 1905. P. L. 293. 
to which the master refers as authority 
for making this subpoena returnable to 
the ist Monday of May, provides ^that 
subi)oenas in divorce "may be made re- 
turnable to the next or to any subsequent 
quarterly or monthly return day," pro- 
vided that "the time to which it be made 
returnable be at least 30 days after the 
awarding of said sub|>oena." It also con- 
tains a similar provision as to alias and 
pluries sub]H)enas and orders of publica- 
tion. l!ut it doe.s not fix the ist Monday 
of May or any other specific date, as a 
(juarterly or as a monthly return day for 
sTibjioenas in divorce, either in this 
county, or throughout the state. It is 
well known that quarterly and monthly 
return days differ, in different counties, 
and this Act does not attempt to make 
them uniform. 

The "qiiarterly or monthly return 
days" referred to in the statute must 
therefore be tho.'^e which had been fixed 
by prior legislation. But as we have al- 
ready seen subpoenas in divorce are not 
included among those which may l>e 
made returnable to monthly return days, 
under our special .-Xcts of .'\ssembly. 

In the absence of either general or spe- 
cial legislation making the ist Xfonday 
of May a return day for subimenas in 
divorce it was manifestly irregular to 
make this one returnable to that day. 

There is no foundation for the learned 
master's contention that the above cited 
special legislation for this county, is re- 
jiealed by the Act of April 22, 1905, P. 



L. 293, for the simple reason that there 
is no conflict whatever between those 
.\cts, and the Act of 1905, as to the time 
when subpoenas in divorce are to be is- 
sued, or made returnable. Subpoenas in 
divorce are excepted out of the operation 
of those local statutes, creating special 
monlhly return days in this county. 

The alxjve mentioned local acts estab- 
lished a special system of pleading and 
practice in the court of common pleas of 
the County of York, and even if one of 
its provisions had differed from those of 
the Act of 1905, there is no conclusive 
indication in the latter .A.ct. that the legis- 
lature intended to repeal, or to mutilate 
the system established by its earlier si>e- 
cial legislation ; Comth. v. Connell. 65 Pa. 
Sui;er. Ct. 101-108; Pottash v. Harten- 
feld liag Co., 267 Pa. 96: Comth. v. 
Brown, 210 F'a. 29. 

It is worthy of mention here, that the 
progressive system of procedure then es- 
tablished in our local court, was not over- 
taken by the general legislation of the 
Commonwealth, until the pas.sage of the 
Practice Act of 1915. the most material 
provisions of which had been included in 
these early local .Xcts. 

Upon the authority of Borckman v. 
Rorckman, supra, the original subpoena 
as issued in this case was clearly irregu- 
lar and invalid, but the libellant is still in 
court, with a libel of record in proper 
form, showing an apparently good cause 
of action upon which she has a right to 
proceed with proper statutory process. 

And now. to wit, August 8th. 1921: 
The original subi»ena in this case is \-a- 
calcd and set aside. 



Bondra v. Brenneman 

Judgments— Opening judgments to let 
defendants into a defense — Married 
women — Accommodation makers of 
judgment votes. 

A JudRment confessetl by a married woman 
Id now prPHumably valid; and It she cJaJms 
the protection of her condition ot marriage. 
("he must ahow afflrmatlvety. not only thefacl 
of marriage, but also the presence of those 
circumalances which relieve herrrom liability. 

While It Is true that an application to open 
a judgment Is adib^saed to the discretion of 
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thi- fourt. and thai the i^ourt must Judge of 
the weight ol the evidence, eac; yet where 
(hf undifputed facta raise a question to be 
detprmlned by a Jury, a Judgment should be 
oiiencd and the defendant let Into a defence 

Where on a rule to ahow cause why a Judg. 
mpnt should not be opened, obtained by onf 
of the defendants, a married woman, on tht 
gi-ound that the note on which the Judgment 
ivHS entered wa« given by her son, the other 
dffendant, in an exchange of automobiles, 
and that she signed the note tor the benefit 
of her FOn, and she was largely corroborated 
by her son, her husband, and other ■witnesses; 
and the plaintiff testlfled he traded the car 
with the married woman, and that she signed 
the note as a pi-incipal: Lt was H«ld, the 
judgment should be opened and the defendant 
In inlo a defense. 

Sur rule to show cause why the judg- 
ment of John Bondra v. E. R. Breiine- 
Tuaii and Mary Ellen ISrenneman, No. 
34<j -August Term, 1920, in the Court 
of Common Pleas of York County. Pa., 
should not be opened and Mary Ellen 
lirennenian be let inlo a defense. Rule 
absolute. 



flar-c'cv A. Gn 



: for rule. 



S. A^l(^^:. contra. 

.August I. 1921, Koss, j.^The petition 
of Mary Ellen Rrenneman was ]>resented, 
in chambers, to the Honorable N. M. 
Wanner, F'resident Judge, who signed the 
following endorsenienl on the l>ack of the 
[H-tition : 

"And now to wit, March 4. A. D. 1921. 
tht within petition having been presented 
at chambers, a nile is grante<l on the 
plaintiff, John Bondra, to show cause why 
said judgnient should not be opened and 
defendant, Mary Kllen Brennenian, let 
inlo a defence, and all proceedings on 
said judgment and writ of execution are 
stayed in the meantime ujKin payment of 
the sheriff's costs. 

"By the Cotirt. 

"N.M. Wanner. P.J." 

The allegations made in the petition, 
ami expressly admitted by the answer 
filed are as follows : 

The petitioner is the defendant in judg- 
ment No. ,149. August Term, 1920. on 
which Fi. Fa. \o. 32, April Term. 1920. 
had issued, for a debt of $700. 

That said judgment was entered on 
September 23, 1920, by virtue of a power 
of attorney to confess judgment on a cer- 
tain promissory note dated Sq>tember 
18, 1920, payable five monihs after date,' 
for the sum of $700, and signed by E. E. 
Brennenian and Mary Ellen Brennenian. 
E, E. Brenneman, one of the makers of 



the said judgment promissory note, is the 
son of said Mary Ellen Brenneman, the 
petitioner. 

At the time of the signing of the said 
judgment promissory note, the i>etitioner 
was and still is a married woman, being 
the lawful wife of one Isaac Brenneman. 

The i>etitioner signe<l the said judg- 
ment promissory note at the solicitation 
of her son. the said E. E. Brenneman, 

In depositions taken apd submitted to 
the court at the time the rule was argued, 
the defendant. Mary Ellen Brenneman. 
attemi)ted to ])rove that, when she signed 
the note, she did not do so for any other 
puqxise than to bail her son ; that she did 
not have any other interest in the tran- 
saction ; that her son owned a "Ford car," 
which he traded with the plaintiff for a 
"Ros,s car" and agreed to give $700 in 
addition to the "Ford car" ; that the only 
interest she had in the trade was to bail 
her son on the note which was given by 
him in lieu of cash. 

The evidence given by the plaintiff was 
to the effect that he traded the car to the 
[jetitioner. and that she signed the note as 
one of the princiiml makers and not as 
surety, but she had negotiated for the 
trade as if the car was hers. 

None of the evidence could \>e re- 
garded as conclusive, and a close analysis 
leaves us in doubl as to the real status of 
the |>etitioner. We think the question 
should be submitted to a jury. 

".A jtidgment confessed by a married 
woman is now |>resumably valid: and if 
she claims the protection of her condition 
of marriage, she must show affirmatively, 
not only the fact of marriage, btit also the 
presence of ihose circumstances which re- 
lieve her from liability." Stahr v. Brew- 
er, 186 Pa. 623, 

In the present case, the j)ctitioner is 
largely corroborated by her son, who, of 
course, is an interested party ; but she is 
|iartly corrolxirated by her husband and 
another witness. This gives much 
strength to her petition and imj>els the 
court to observe the rule that requires us 
to weigh the evidence and decide ac- 
cording to the preponderance thereof. 
.Augustine v. Wolf. 215 Pa. 558. 

"While it is true that an application to 
open a judgnient is addressed to the dis- 
cretion of the court, and that the cotirt 
must judge of the weight of the evidence, 
etc.; where the undisputed facts raise a,C 
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«]uestion to he determined by a jtirj', it 
reversible error not to ojien a judgment 
and let a defendant into a defence." 
Kemper v. Richardson, -jz Pa. Sup. Ct. 

"?■ 

The case at bar requires a more thor- 
ough investigation into the facts and cir- 
cumstances surrounding the execution of 
the Judgment note llian has been afforded 
to the court in this contest. 

And now, August ist. 1921, the rule 
is made absolute and the defendant is 
allowed to enter her defence in the legal 



C. r. of Allegheny Co. 

Rowlands v. Crucible Steel Company 
o( America 

ricaduHj and practice ^ Assinnpsh — 

Siihporna Duces Tecum — Rule lo strike 

off — A llcijations. 

1Vh<-re jilalntiff suocj to i-e.-over for ser- 
viopH allt'Bed to hiive bwn rendered defendant 
erlod of years, did not aver a iiromlift 
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e. and de- 




i..(t 
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abHolule. 

A plalnlift in asfumiialt cannot by incor- 
lioratlnK in hiH Htatement Htule claims, Items 
Inirred by limitation and in-elevant mattera, 
compel the produetion of buokH and papers 
upon the ground (hat thpy are neccBsniry to 
KU^ilalii his pleadings. 

A, E. Anderson, for |>laintiff. 

Reed. Smith. Slw^.^ & Bcal. for de- 
fendant. 

February 24, Mj2i. Carpenter. J.— 
I'lainliff sues to recover the sum of $107.- 
404. 2tj with interest. He avers he entered 
tlio .service of defendant October i, 1902 ; 
that on (October 22. hjo6, he was made 
assistant secretary and on or about 
August I. 190S, became acting secretary, 
aiwi on Oclol>er 4, 11J09, was elected sec- 
retary, lie aver.'; he rendered valuable 
.services to defendant in other capacities 
than those alxjve enumerated from the 
lime he entered the service, as alwve 
-Stated, until Jantjary 27, 1915. when he 
was transferred to the General Sales De- 
jiartnient, and thereafter, to wit. Sep- 
tember 8, iiji", was dismissed. He re- 
cites at length the rate of coni])ensation 



he received, and alleges he accepted 
same under protest and stress of circum- 
stances. }le does not aver a s]>ecial con- 
tract for the services for which he claims 
coni])ensation in this action. He avers 
the secretary who preceded him was paid 
Sio.ooo (reduced to $9,000 later) per 
year, and claims that he should have tieen 
paid at the same rate, and specifics the 
amotint here demanded on this accfnmi. 
He avers jierfonnance of other arduous 
duties for defendant between August i. 
I<X)8, and January 27, 1915, for which he 
claims S/f'.coo, but no dates, monthly or 
annually, are specified, nor is any special 
contract alleged. He avers -that from 
\oventbcr i. 1911, to Januar>' 27, H)I5. 
he was rc(|uired to render s]jecial services 
in the cajiacity of general agent, executive 
assistant, etc., which he valuse at $33.tXK>, 
but does Tiot aver a promise to ])ay. 

The defendant avers payment in full 
for ihe entire period of plaintiff's em- 
ployment, denies liability for any part of 
his claim, anil as to all items of said claim 
prior in date to July i. km4. i>leads the 
l)ar of the statute of limilations. 

The schedule attached to the subpoena 
duces tecum discloses a demand for the 
production in court of a great number of 
papers, including proxies, ballots, lists of 
stockholders, and corres|>ondence Ijc- 
tween the steel company and the H<jui- 
tnble Tnist Company of Xew York : also 
correspondence Iwtween parlies who. so 
far as the pleadings di.sclose, have no in- 
terest in the controversy, and which cor- 
respondence is not alleged to disclose or 
exhibit any facts material to this suit. 

It is not alleged that defendant al any 
time promised to jKiy the sums here 
claimed, but, on the contrary, it is al- 
legeil that, though fretjtiently demanded 
by nlaintiff. payment was refused. 

The transactions recited cover a ])eriod 
of about fifteen years. /V plaintiff iti- as- 
snnj])sit cannot by incor]X)rating tn hi< 
siatement stale claims, items barred by 
limitation and irrelevant matters, cornjiel 
the production of books and papers ujwn 
the ground that thev are necessary to sus- 
tain his pleadings. The statement of claim 
i not contain any averment which il is 
alleged tolls the statute of limitations. 

Other reasons for making the nile to 
show cause, etc., absolute are apparent, 
but need not be recited. 

Rule absolute. , . ^ . .. .. , . . ^ 
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In re Frank M. Bortner 

Attoriiey-at-iaii'— Misconduct — Mis- 
appropriation of client's money— Disbar- 
ment. 

Section 34 ot the Act of April 14, 1834, P. 
L. 333, makes tt obllgntory upon the courl to 
disVmi* any attorney who wronefully retains 
moneys beUmglng to his clients- and refuses 
payment thereof on demand made for the 
aanie: but aside from the statutory require- 
ment as to this particular offense it Is the 
well recognized duty of the court to exercise 
Its common law punitive authority not only 
tn extreme cases like this, but whenever a 
wilful and perverse violation of an attorney's 
professional oath of fidelity to the court or 
to his client is duly shown. 

The implicit confldence which clients must 
necessarily place tn their legal counsel, calls 
(or the enforcement by the court of the strict- 
est Integrity in the professional conduct of 
members of the bar. 

The standari] of personal and professional 
integrity which should be applied to attor- 
neys-at-law. Is not satisfied by such as 
merely enables them to escape the criminal 



The power of the court to punish official 
misconduct of attorneys extends to such of- 
fenses whether committed in or out of court. 
anil whether they occur in the local tribunal 
wht're counsel usually practice or in olher 
courts, or before quasi judicial appointees of 
the courts. 

As the court by admitting an attorney to 
Its bar, holds him out to the public as worthy 
of Its confidence, in hts professional work, it 
beco.Ties its Judicial duty to withdraw that 
endorsement of his character by disbarment. 
when he proves false to his oath, and faith- 
less to the court or to his clienta. 

A member of the bar must be disbarred. 
■where it is shown that he had fi-auduienlly 
appropriated to his own use, moneys be- 
longing to his clients. 

Sur petition of the York County Bar 
.Association for disbarment of Frank M. 
Bortner. Decree of disbarment entered. 

McCleaii Slock and Spencer D. IVare- 
hehti, for petition. 

Respondent did not appear. 

August 8, iqai, Wanner. P. J,, and 
Ross, J. — The charge of the York County 
Bar Association that the respondent, 
Frank M. Bortner, a member of this Bar, 
has been guilty of violating his official 
oath as an attorney at law, and of fraud- 
ulently appropriation to his own use 
moneys belonging to his clients, is fully 
sustained by the evidence submitted to 
the court. 



The record also shows the respondent's 
acceptance in writing of notice of said 
charges, and of these proceedings for his 
disbarment, but he has never filed a de- 
nial of the same, or appeared either in 
person or by counsel to make any defense 
thereto. 

Section 34 of the Act of April 14, 1834, 
P. L. 333, makes it obligatory upon the 
court to disbar any attorney who wrong- 
fully retains moneys belonging to his 
clients, and refuses payment thereof on 
demand made for the same. 

But aside from the statutory require- 
ment .ts to this particular offense it is the 
well recognized duty of the court to ex- 
ercise its common law punitive authority 
not only in extreme cases like this, but 
whenever a wilful and perverse violation 
of an attorney's professional oath of 
fidelity to the court, or to his client, is 
dulv shown: Dismissal of Zarfoss, 116 
Pa.' 476; 112 Atl. 478; Wilhelm's Case. 
269 Pa. 416. 

The implicit confidence which clients 
nmst necessarily place in their legal coun- 
sel, calls for the enforcement by the 
court of the strictest integrity in the pro- 
fessional conduct of members of the bar. 
Hence not only legal learning, but above 
all good moral character is made the sine 
qua non. not only of admission to. the 
bar, but for a continuance in the practice 
of the law afterward. The Supreme 
Court of Pennsylvania, in a very recent 
case, said, "The standard of personal and 
professional integrity which should be 
applied to attorney s-at-law, is not satis- 
fied by such as merely enables them to 
escape the criminal law." Margule's 
Case. 269 Pa. 206. 

They should measure up to the high 
moral standard which is fixed by the sol- 
emn oath which an attorney takes at his 
admission to the bar to support the con- 
stitution and the laws, "to act with all due 
fidelity to the court as well as to the 
client" — "to use no falsehood," and "to 
delay no man's cause for lucre or malice." 

This obligation is violated by any wil- 
ful and corrupt suppressio vcri as well as 
by a direct suggcstio falsi, to the court as 
to any material fact or matter pending 
before it. 

A member of the bar is never merely 
the unrestrained agent of the client for 
the promotion of the interests of the lat- 
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ter regardlesti of ihe law, or of the rights 
of others. He is an officer of the court, 
and as such, is a constituent part of the 
legal machinery for the enforcement of 
t'he law, and the attainment of the ends 
of justice, and in legal proceedings he is 
bound at all times by the obligation of his 
professional oath. 

The power of the court to punish offi- 
cial misconduct of attorneys extends to 
such offences whether committed in or 
out of court, and whether they occur in 
the local tribunal where they usually 
practice ; or in the courts of other states ; 
or in the federal courts ; or before qua.st 
judicial appointees of the courts, such as 
auditors or masters:. In re Grafiius. 241 
Pa. 224; Paul J. Sherwood's Case, 259 
Pa. 254-257. 

To be engaged in illegal and criminal 
pursuits and practices forbidden by the 
constitution and laws of the land, e. g. in 
the illicit manufacture, .sale, transjiorta- 
tron and distribution of intoxicating 
liquors, would constitute such a breach of 
an attorney's official oath, and such a low 
grade of moral character as to unfit him 
for continuance in the practice of the law. 

It was very recently held that for a 
lawyer to l>e an anarchist, and a bolshe- 
vist ; to Ijelong to the Inde])endent Work- 
ers of the World, and the Anti-Conscrip- 
tion League, and to counsel obstruction 
of the war measures of the federal gov- 
ernment, was such a violation of his offi- 
cial oath Ip support Ihe constitution and 
the laws of the United States, as justified 
his disbarment : Margule's Case, 269 Pa. 
206; Wiihelm's Case. 26t> Pa. 416. 

As the court by admitting an attorney 
to its bar, holds him out to the public as 
worthy of its confidence, in his profes- 
sional work, it becomes its judicial duty 
to withdraw that endorsement of his 
character by disbarment when he proves 
fal.se to his oath and faithless to the 
court or to his clients : Dismissal of Zer- 
fuss, 116 Pa. 471: Davies Case, 93 Pa. 
116; Thornton's Disbarment, 16 Dist. 
Rep. 422; 112 Atl. 478. 

The grave ofTenses committed by the 
respondent in this case cannot be over- 
looked or condoned, and his absence froiu 
the jurisdiction does not suspend the 
]>ower of the court to disbar him for the 
protection of the public and for the pre- 
vention of similar offenses by others. 



.\nd now. to wit. August 8th, 1921: 
The respondent. Frank M. Bortner, is 
hereby disbarred and removed from his 
office of attorney of law. in the courts of 
the Nineteenth judicial District of Penn- 
sylvania, and he is hereby deprived of all 
the rights and privileges of an attorrej- 
therein ; and it is further ordered that hi? 
name be stricken from the roll of prac- 
ticing attorneys at this bar. It is alw 
ordered that a copy of this opinion and 
decree l>e submitted to the prothonotarj" 
of the Supreme Court of Pemisylvaiiia 
for the information of said court. 



Richardson 



Erie Co. 

, Culberlson 



Preferred creditor — Fraud — Jiidgmeiit 
confessed lo prefer creditor. 

If a creililor lakes a Judgment, or convey, 
ance. i>r payment in any form lo secure an 
actual rtebl, the transaction wiU be vuVA 
analnsl other creditors, althougli he knew 
Ihal the ofteot would he to postpone others: 
thiit tlie debtor intended it to have that ef- 
fect. :ind although tie toolt It lo uld that ef- 
fecl to protect htmself. The criterion Is not 
[he effect, but the fraudulent intent. 

To Impeach Ihe payment or seeurinB of an 
actual debt there should be evidence tending 
lo show either, first, some other advantage it 
benefit to the debtor beyond the disichar^e of 
his oblifiialion; or. secondly, some other bene- 
fit to the creditor beyond mere paiTnenl of 
hlB debt; or lastly, some injury to the other 
creditors beyond mere postponement of the 
debt preif erred." 

Rule to pay proceeds of sherifT's sale 
of personal proi)erty into court. Dis- 
charged. 

GiinntsoH. Fish. Gifford & Chapin. for 
plaintifT and garnishee. 

.April 13. 1921, Hirt. J. — In Januar>'. 
1910, judgment was entered against the 
alx)ve defendant on a verdict of a jurv' 
in an action of tresiiass brought by plain- 
tiff to N'ovember Term. 1910. No exe- 
cution was issued on this judgment, but 
in January, 1921. plaintiff issued a sci. 
fa. to revive the judgment, returnable 
February 7. 1921. On February 9, 1921. 
judgment was entered on the sci. fa. in 
the sum of $2306.25 for want of appear- 
ance and affidavit of defense and on 
February 10, 1921, a writ of fi. fa. was 
issued thereon. 
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111 November. 1920, W. C. Culberti 
negotiated a loan for $3500.00 with the 
First National Bank and gave the bank 
his notes for that amoHiit. payable Jan. 
31. 1921. \V. C. Culbertson was without 
cre<lit at the bank and to secure the loan 
his father. W. il. Culbertson, delivered 
to the liank a certificate owned by him 
for fifty shares of stock in National Uank 
of Girard. These notes were unpaid at 
maturity, whereupon W. M. Culbertson 
paid his son's obligation at the bank and 
on February 4, 1921, took from him a 
jndjiment note for $3500.00. On the 
same <iaY jugment was entered and exe- 
cution issuetl thereon and the sheriff 
made $1525.00 on the sale of jiiersoual 
property of ^\'. C. Culbertson on this 
execution. 

Plaintiff then presented his petition 
averring that the note for $3500.00 was 
given by W. C. Culbertson to his father 
without consideration and for the pur- 
pose of defrauding plaintiff and praying 
that the proceeds of sale in the hands of 
the sheriff lie paid into court pending in- 
quiry into the validity of the judgment, 
execution and sale. The rule granted on 
this petition is now before the court. 

Fraud cannot be presumed, but must be 
clearly and distinctly proved by the party 
alleging it. And at the outset it must be 
observed that there is nothing before the 
court to support a legal inference of 
fraud as to the consideration for this note. 
W. M. Culbertson paid a debt of his son 
amounting to $3500.00 and took his note 
for that amount, and this note was given 
for a valid existing debt, due on the day 
the note was delivered. As to the alle- 
j^ation that the note was given for the 
purpose of defrauding plaintiff, the testi- 
mony will support the following infer- 
ences: The sci. fa. on plaintiff's judg- 
ment was returnable February 7. 1921. 
Three days before judgment could be 
taken on the sci. fa. judgment was en- 
tered on the note given to W. M. Cul- 
bertson by his son and execution issued 
thereon. When the note was given to W. 
^r. Culbertson by W. C. Culbertson he 
knew that judgment would be entered 
ihereon and that execution would imme- 
diatly issue and that his personal prop- 
erty would be sold. There is no proof 
that the note was given for the purpose 
of forcing plaintiff to conipromise his 



judgment, though defendant testified tliat 
prior to giving the note he told plaintiff's 
attorneys that "they could accept $500.00 
and if they insisted on paynmet they 
could put me through bankruptcy and 
they would get nothing." There is no 
evidence of a threat on the part of de- 
fendant that he would file a voluntary 
]ietition in bankruptcy if this offer was 
not acce]>tcd, though it is admitted lliat 
by confession of judgment to his father 
defendant intended to prefer him as a 
creditor and to postpone the collection of 
plaintiff's claim. 

On these uncontradicted facts we are 
of the opinion that Snayberger v. Fahl, 
195 Pa. 336, disjtoses of this case. It 
was there held: "If a creditor takes a 
judgment, or conveyance, or payment in 
any form to secure an actual debt, the 
transaction will be valid against other 
creditors, although he knew tliat the ef- 
fect would be to postpone others ; that 
the debtor intended it to have that effect ; 
and although he took it to aid that effect 
to protect himself. The criterion is not 
the effect, but the fraudulent intent. 

"To impeach the payment or securing 
of an actual debt there should be evidence 
tending to show either, first, some olher 
advantage or benefit to the debtor be- 
yond the discharge of his obligation ; or, 
secondly, some other benefit to the cred- 
itor beyond mere payment of his debt ; or. 
lastly, some injury to the other creditors 
beyond mere postponement of the debt 
preferred." 

The facts in this case distinguish it 
from Bunn. Raiguel v. Ahl, 29 Pa. 387, 
on which plaintiff relies. In that case ac- 
counts of creditors were not in judgment ; 
the note on which judgment was con- 
fessed was given and used for the pur- 
])ose of forcing a compromise of the ac- 
counst of non-judgment creditors. In 
the case at bar the offer of compromise 
was made before the confession of judg- 
ment to W. M. Culbertson and this judg- 
ment was not used to force a compro- 
mise, but to prefer a cretlitor. Further- 
more, plaintiff's judgment has been of 
record since iqio and at all times since 
entry, plaintiff has been in jwsition to is- 
sue execution thereon against the per- 
sonal property of defendant. If plaintiff 
purposed collecting his judgment out of 
this personal property he should have is-j,. 
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sued an execution with his sci. fa. in Jan- 
uary, 1921, under the act of May 
1887, P. L. 132. If he did not intend to 
look to tliis personal property he can 
hardly complain of its having been sold 
on execution hy another judgment cred- 
itor. 

The rule, therefore, granted February 
15, 1921, is now, April 13, 1921, dis- 
charged, 



Kifolo V. Witmer 



Landlord and tenant — Possession - 
Lease of house ■n.-Hhoiit lite ii-ords "u'lih 
the appurtenances." 



The lease of a building for a restaura 
dw>?Illng house cJirrles wllh it the 
which H 1h located and a stable erected 
end thereor. and a judgment ot a Justice ot 
the peace directing: the lease 
KCSHlon of a part of the lo 
building leased as a restaun 
was reversed. 

The curtilage and garden 
sidered as parrel ot the hou 
will pans by a ' 



and 



t and dwelling 

and therefore 
of it 



Hh the appurtenances' 
being aoaeo. 

Appeal from Judgment of justice of 
peace for ix)ssession of lot of ground. 

H. M. Showaltcr, Esq., for plaintiff. 

Andrew A. Leiser, Esq., for defendant. 

May 7, 1921, Johnson, J. — This is an 
appeal from the judgment of Frank Getz, 
justice of the peace, entered against the 
defendant, George W, Witnier, that he 
deliver possession of a certain lot of 
ground to the plaintiff. 

From the evidence in the case we find 
the following: 

First, the building leased to George W. 
Witmer. the defendant, was leased and 
is used as a restaurant and dwelling 
house. 

Secondly, the lease originally called 
for a term of three years from August 
1st. 1916, and was renewed for a further 
period of two years and is still current. 

Thirdly, the lot on which the leased 
building is located was conveyed to the 
plaintiff by Mrs. Angelina Sasco by deed 
of June 29th, 1916, and has a width of 
twenty feet and runs from Market 



Street in Lewisburg sajne width north- 
ward to Cherry Alley with a barn on the 
north end of said lot fronting on said 
alley. 

Fourthly, the premises, possession of 
which is sought to be recovered, is a part 
of said lot in rear of said building leased 
to Witnier as a residence and dwelling 
house. 

From the foregoing findings of fact we 
arrive at the following: 

First, that the premises in suit are jart 
of the curtilage of the leased building. 

Secondly, that the lease of the building 
for a restaurant and dwelling house car- 
ried with it the lot on which it is located 
and the stable erected on the north end 
thereof. 

Thirdly, that the term not having ex- 
pired the plaintilf was and is not entitled 
to recover possession of the premises in 
suit. 

Fourthly, that the judgment of the jus- 
tice must be reversed at costs of the plain- 
tiff. 

The defendant's requests for findings 
of fact and conclusions of law affirmed 
by the court are made a part of the find- 
ings and conclusions in this opinion and 
are hereby directed to be filed as such. 

Nora Kifolo, the plaintiff, leased to 
George W. Witmer a certain "two-storj- 
building located on north side of Market 
Street between Second and Third 
Streets." The lease contained the cove- 
nant on the part of George Witmer "that 
he will use and occupy the said premises 
as a restaurant and dwelhng house and 
for no other purpose." This lease on the 
house covered the entire lot and barn on 
the rear of the lot next to the alley. 

In Bennet v. Bittle, 4 Rawle 339, on 
page 341, it was said by Kennedy. J: 
"The curtilage and garden have l>een con- 
sidered as parcel of the house and there- 
fore will pass by a demise or conveyance 
of it without the words 'with the appur- 
tenances' being added." 

In Rogers v. Smith, 4 Pa. 93, on page 
101, it is said: "The remarks already 
made supersede the necessity of noticing 
the other objections to the title, but on 
one which may hereafter arise, we think 
it proper to express an opinion. That the 
devise of a house, in the will of Thomas 
Robinson, did not vest any title to the lot 
in question, adjacent thereto in the de- 



YORK LEGAL RECORD 



69 



visee. 'J'hi'; (|ucstion is considered by 
^[r. Justice Kennedy in Bennet v. iiittle. 
ct al.. 4 Rawle, 339, who, after citing all 
tlic authorities, has come to the conclu- 
sion that the word house is svuonynuius 
with messu.ige, and conveys, as in that 
case, ail that comes within the curtilage, 
without the words cum (<ertine»tUs super- 
added. In tiiis ojtinion we concur." 

In WoilT V. Hafer, 2.13 I'a. 581. on 
page 585, it is said referring to a devise 
of real estate: "This was clearly a gift 
or devise of a house, and hence of the lot 
fill which it was built: llcnnett v. Itiltle, 
4 Rawle 339 : Rogers v. Smith, 4 Pa. 93." 

And now, May 7, 19JI. llie judgment 
of Frank (ietz, Justice of the Peace, en- 
tered April 10th, i»^20, agaiust the de- 
feiulaiU, (ieorge Witnier, directing him 
to deliver jKissession of the said tot to said 
Xora Kifolo, the plaintiff, is reversed at 
ihe costs of the plaintiff, Nora Kifolo. 



King, et al. 



York Co. 

. York Trust Co. 



Equity — Voluntary trust — Revocation 



of trust. 



hii 



\Vh 



itlrp f 



, Juliie<l 



by hl,-i 



viCe. 






■iilc f'jv ihf fluuport of tile seltli 
r.Ti.l chil(lr<?n nut of the inconif. and after hia 
decease to distribute the estate under the In- 
testate laws: and, subsequently, after (he <ie- 
reaat' of the ti'uatee. the orphuns' court, upon 
the pctlllon of the Hettlor anil his wife, ap- 
poinleil another trustee; on bill In equity by 
the swtHor. his wife, his children and his sis. 
ter of the half btooii against the trustee tor 



that at the time of the __ .._ 

the relation between the settlor and the t 
Inal trustee was of a hlKhly confidential na 

Innii'fnoe lo procure the creation of thetruBl 
(hill at 'he time at (he tieiitlon of the trus 
the settlor was advised when his sons be 
come of age they could get thf pnipei-t; 
hack: Ihat the inirpose of the trust was thi 
protection of the settlor against his own im 



viilei 



heiirine;, (he settlor was able to ntannKe and 
ciinlri'i his own estale: iind It was not proven 
thai at the time of the creation ot the trust 
the settlor and his wife andersitooi:! or ap- 
proved the terms of the trust: 1( was Held, a 
■leertfe revoking^he trust, and directing the 
iranBfer of the property to the settlor should 
be made. 

Bill in ecjiiity by Charles .\, King and 
Rosie .\. King, his wife, William J. King. 



Jacob S. King and Aral>ella P'eddicord v. 
York 'I'rust Company, No. 5 A|»ril Term, 
1921. in the Court of Common Pleas of 
York County, Pa., sitting in equity. De- 
cree for plaintiflfs. 

Jacob H. IVciwrr, for plaintiffs. 

Cochran. ]i^il!ianis & Kaiii. for <le- 
fendant. 

Augti.st 1. 1921, Ross, J. — ^1. The 
plaintiffs are all stii juris and lall residents 
of the Citv of '^'ork, York Cotinlv, Pa. 
William |." King and Jacob D. King are 
the only children of Charles A. King and 
Rosie A. King. Arabella Peddicord is a 
sister of the half blood of Charles A. 
King. 

2. On July 2nd, 1903. the said Charles 
.A. Kins ^'"i Rosie A., his wife, at the 
said City of York, executed and delivered 
to Henry A. Kliert, of the same city, an 
indenture whicJi recited that, "Whereas. 
said Charles .\. King is desirous of vest- 
ing all his estate, real, persona! and 
nii.\ed. voluntarily, into the absolute con- 
trol of a trustee, feeling that he is not 
able to manage said estate and save it 
from loss, and to place his estate so that 
it sJiall he free as the law can make it 
from creditors, both as to principal and 
as to income." 

3. The indenture was in consideration 
of one dollar paid by the said Henry .\. 
Eljcrt to the said Charles A. King and 
Ro.sie .\. King, his wife, and recited the 
conveyance of certain real estate fully de- 
scHlHid, and |)ersonal projicrty consisting 
of shares of stock in the York Water 
Company, the York National Rank, the 
Western National Bank of York, Pa., the 
York Countv National Rank of York. 
Pa., and the'City Bank of York, Pa. A 
number of mortgages and recorded judg- 
ments were definitely described, after 
which Ihe following statement was made: 
"this indenture being intended to convey 
;ill ilie intere'it and estate the said Charles 
A. King and Rosie A., his wife, have and 
possess in the entire property of said 
Charles A. King, wherever situate, of 
whatever kind and however held.' The 
indenture is fullv recited in the hill as 
Exhibit ".\." 

4. On the same day the aforemen- 
tioned indenture was delivered, the said 
Henry A. Ebert executed an instnimemC 
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of writing liy which he declared thai he, 
Henry A. Kbert. grantee named in the 
indenture, ( mentioned in the 2nd and 3rd 
lindings of fact) and the assignee of said 
>tocl<, mortgage and properties, "do here- 
in' acknowledge and declare that I hokl 
the projierties. stocks, mortgages and 
judynients above named njion the fnll()w- 
ing nses and trusts, and none other. 

"i. 1 am to have full, .sole and uncon- 
ditional charge and control of said prop- 
erties, mortgages, stock.s and judgments, 
and of the income and proceeds thereof, 
investments to be made at such rate of in- 
terest a.s I deem proper. 

"2. I may dispose of said properties, 
or any that may lie exchanged for them, 
or obtained in lien thereof, as well as the 
stock, mortgages and judgments as the 
real estate, for such prices, at suc.h times 
and ii]>on such terms and conditions as to 
me may seem best, and that the purchaser 
of any part of said real estate or of said 
stocks, mortgages and judgments shall 
receive the same clear and free from all 
uses, trusts or conditions herein con- 
tained, and shall not \k res]>onsible for or 
required to see to the application of any 
])tirchase money." 

The instrument of writing then recites 
how the jiroceeds of said properties, 
stocks, mortgages. &c.. &c., shall be ap- 
plied. 

The fourth paragraph of said recital is 
as follows: 

"The residue of .said proceeds, after 
paying the amounts hereinbefore named 
is to be invested by (me) said trustee in 
such a manner and upon such securities 
as to him shall seem best, and the income 
thereof be held for the reasonable sup- 
port of the said Charles A. King, his wife. 
Rosie A., and their children, during the 
life of said Charles A. King, the purjiose 
of this trust being to provide an assured 
living for the said Charles A. King and 
wife and children, free from any inter- 
ference by any creditor for any debt con- 
tracted subsecjuent to the creation of this 
trust. 

"Tf there be any income above what is 
ncecled for the reasonable su]>]»ort of the 
said Charles A. King and wife and chil- 
dren, such excess shall be invested to the 
best advantage of the said Charles .^. 
King and his estate, .^fter the decease' 



of the said Charles A. King, the whole of 
the said residue is to be distributed 
among the said Kosie A. King, wife of 
the sai<l Charles \. King, and their chil- 
dren, in accordance with the intestate 
laws of the State of Pennsylvania, and 
if none of them survive him. the same to 
descend to the collateral heirs of the 
said Charles .\. King, iitider the intestate 
laws of the State of I'enn.sylvania." 

5. That instrument of writing, which 
is quoted from in our 4th finding of facts. 
was signed only by Henry A. Eliert, with 
his seal affixed, and was acknowledged 
before Harry S. Rl)ert, a notary public. 
The witnesses to the "signing," "sealing" 
and "delivery" Iwing "John A. Hoober" 
and "Harry S. Ebert." 

It has not l)een proven that that in- 
strument was e\'er imderstood or ac- 
(|uiesced in by the settlors of the trust. 

6. The said Henry A. Ebert. after 
having accei>tcd said trust under the 
aforesaid agreements, performed his du- 
ties as trustee until the nth day of De- 
cember, lyrS. when he died. 

7. The corj>us of the estate which he 
so held as trustee amounted at the time 
of .his death to about $26,000, in mort- 
gages, judgments, notes, slocks and other 
securities, and in real estate to the ap- 
proximate value of $4,150.00. 

8. On the 20th day of January, [yi«f. 
on petition of the said Charles A. King 
and Rosie .A. King, his wife, the Court 

f Conmion Pleas of this county, through 

Nevin M. Wanner. P. J.," ordered the 
petition to be filed and appointed the 
York Trust Company "trustee for the 
benefit of Charles A. King and all other 
persons interested therein, under the deed 
and declaration of trust dated the 2nd 
day of July, 1903." 

None of the aforementioned deeds, 
instruments or jKipers contained any ex- 
l)ress ]x>wer of revocation. 

TO. The alx>ve deeds were executed 

id .delivered by Charles .\. King and 
Rosie A. King, his wife, and said |>a)>er 

as executed by said Henry A. Ebert. 

ith the intention that the pro|>erty con- 
veyetl and delivered would he held in 
trust for the convenience of the grantors 
and to protect their interests while so 
held by the trustee. The evidence clearly 
shows, and it is a fact, that the intention 
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dl" ihe grantors was that the trust was 
revocable. 

1 1, The grantors in the deeds did not 
kimw and were not advised of the tech- 
nical meaning of the habendum and ten- 
cndiiiii clauses contained in the said deeds 
(if trust; nor were they advised of the 
technical effect of the language of the 
said deeds. 

u. The evidence shows, and it 
f.ic! that the canse of the creation of the 
trust, was the "wild" and careless disi>o- 
siiion of Charles A. King at the time the 
said trust was created, and he was per- 
suaded to settle the trust on his former 
guardian, Henry .\. Ebert. 

[3. All ])ersons living, whom the 
trust was originally intended to benefit, 
are now sui juris and are plaintiffs in 
this ])roceeding for a revocation of the 
trust. 

14. The undisputed evidence shows 
that Charles A. King is now able to man- 
age and control his estate, which is now 
held in trust by the York Trust Com- 
[jany. 

15. The undisputed evidence shows 
that the grantors in the deeds were ad- 
vised that "when the boys came of age," 
ihey cotdd get the property back. The 
lioys referred to were their sons, who 
are plaintiffs in this suit. 

16. The relation between the original 
grantee, Henry A. Eliert, and the grant- 
ors, was a highly confidential one, at and 
for a long time before the transaction 
which created the trust, and there is soine 
indication in the evidence that undue and 
incautious influence was used to j)ersuade 
the execution of the deed of trust. 

FiNoiNcs OF Law 

1. T.'nder all the circumstances, none 
of the deeds, instruments or papers exe- 
cuted by Charles A. King and his wife 
••how any intent to make the trust irre-. 
\ocable. 

2. The trustee is a mere voliuileer and 
a holder of the trust estate, imder a mis- 
take of the petitioners, Charles A. King 
and Rosie A. King, his wife, as to the 
legal efl'ect of the language of the deed 
which created the trust. This court of 
equity is the proper forum in which to 
seek relief. 

3. The circumstances and facts of 
this case show that the deeds from 
Charles A. King and Rosie A., his wife. 



to Henry .X. Ebert, were intended to pro- 
mote the convenience and |)rotect the in- 
terest of the grantors, and [>assiug no 
present interest to others, may l>e re- 
voked at will, although it, the trust, does 
not contain an exi)ress power of revoca- 
tion: Rock's A])peai. 105 Pa. 528; Mis- 
key's Appeal, 107 !'a. 61 1 ; Chestnut St. 
National Hank v. Fidelitv Insurance, &o. 
Co., 186 Pa. 355. 

Disi-fssloN 

It seems that all jiersons who.'ie inter- 
ests can, in any probabihty, be affected 
by the existence of the tnist created by 
Charles A. King for his private estate, are 
now asking for a revocation of that 
trust. 

Lnder the facts, and law applicable to 
those facts, it is clear to the chancellor 
that a decree should be made revoking 
the trust so created, and transferred by 
order of court to the York Trust Com- 
l>anv (as recited in our 8th finding of 
fact's). 



Fitzgerald-Speer v. Preston 

Mechanic's lien — Striking off same — 

Against property of married u-omaii — 

"Market prices"— Against fee. 

The averment In a mechanic's lien as to 
who was the contractor. If the fact be dis- 
puted, must atantt until the trial. 

It the estate to be charged by a mechanic's 
;n Is (hat of a married woman, the lien 
ust state such facts as are sufUclent fn 
charge her separate estate. 
. Where the bin ot partlcularB states that the 
prices of the articles were "market prices," 
that averment is held to be equivalent to a 
statement that they were reasonable prices. 

Under the Act of April nth, 1905. P. L. 
1T2. the words "and whether the lien is 
claimed agjilnst the fee Itself, or a lesser es- 
tate, or Interest therein," are not required to 

Rule to .strike off mechanic's Hen. 
Ride discharged. 

E. J. & J. W. Fo.v. for plaintiff. 

Ccoryr W. Geiser. Jr.. for defendant. 

July II. iy2i, Stewart. P. J.— This 
was a rule by defendants to strike off a 
mechanic's lien. An answer and replica-, 
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tion thereto were filed. It is a luistake 
to assume that Fitzgerald-Speer Com 
piiny are snli-con tractors. They say 
they were not. In the Hen they aver 
".3d. The name of the party with whom 
the claimant contracted is Kusscl! Pres- 
ton by his duly authorized agent, William 
C, Sch;iefer." The defendants, in thci 
petition, aver that the claim so states. 
' That is adiuilted in the answer to the 
nile. In the rcph'cation defendants aver: 
"that Schaefer was not the agent of 
either of the defendants. Imt thai he was 
the contractor." Xo such averment can 
make him the contractor. Whether he 
was the agent or the contractor will aji- 
pear on the trial. The claiin is against 
the defendants as owners or reputed 
owners, Russell Preston and Florence 
Presion. his wife, it appe;irs that the 
latter became the owner on Decemlier 
jnd. ii)-io. The schedule to the lien shows 
that all the articles furnished were prior 
lo that date, excejjting the order of De- 
cember i/lh, lyjo. for Seveniy-seven 
Cents ($-77). We liled an o))imon on 
Jinie 6th, 1921, in the case of William C. 
Schaefer v. Florence tVestoii, wherein 
we discussed the same matter that is now 
argued here, and we will not rejK^at what 
was there said, but if the present plain- 
tiffs are sub- con tractors, and William C. 
Schaefer was the contractor, the present 
lien is defective, and there can be no re 
cover}* because the notice was not given 
to Florence Preston as required from 
sub-eontraolors. In the case of the con- 
tractor it is not required. If all of the 
materials had been furnished to Florence 
I'reston. she lieing a married woman, tin- 
lien would be defective. In Dearie et iix. 
V. Martin, 78 Pa. St., 55, it was held: 
"A mechanic's claim wiis liled ayainsl 
'James Dearie atui Margaret Dearie, 
owners,' etc, Marjiaret pleaded that 'she 
\'ns and is the wife of James Dearie,' 
etc. The i.lainlilT rei)li'cd the work, 
etc.. was done at the request of Margaret 
as well as of James, and was necessary 
and convenient f(tr the preservation of 
her estate. Held, that the claim was de- 
fective in iiDt showin.ii that the ]in>|ieriy 
was (he wife's, and the rejairs done by 
her authority, and that the defect in the 
claim could not be remedied by the re- 
plication * * * In order to l>in<l a 
wife's property by a mechanic's lien, the 



claim shonld show her coverture, ami 
that the work. etc.. was by her anthuriiv 
and consent : otherwise the claim is v<ml." 
In Kiihns v. Tumey, 87 Pa. St.. 41)7. it 
was held: "If a mechanic or material- 
man would .successfully charge the estate 
of a fciimic covert for work and hU>T 
done or materials furnished, he niii-i 
not only ])rove on the trial but also i-et 
forth in his claim file<l that such work -n 
material was necessary for the ]no]K' 
im|)rovenient or re]>air. as the case 111. ly 
be, of her se|)arate estate." It is also ah- 
jecied that the lien lieing based on a ver- 
linl agrcemeni, tiie (erms and coiiditt'in^ 
of the contract should be stated. .\s we 
stated in the case of Schaefer v. Pres- 
ton, we do not think if Schaefer was the 
agent only, tiiat anything more is re- 
quired excejiiing perhajis. as to time rif 
payment. If counsel desire to anieiid 
that feature is amendable. That the 
statement of materials is not as s|«.'cil"u 
as it should be, we consider unfoundeil in 
the case of a contractor. F^ven tn the 
case of an admitted sub- contractor, no 
case has been cited to us that woidd re- 
quire greater particularity. We discussetl 
this subject at length in a sul>- contract or 
case. Smith v. Mrown, ct al.. 15 North- 
ampton Co. Rq>., 168. The case of King 
V. First I!. Church, 14 Pa. Dist. Kqi.. 
265, was a sub-contractor case. It is alsi) 
objected that there is no averment thai 
the prices of the articles furnished "were 
reasonable, market prices not being suf- 
ficient." In Murphy v. Taylor. 173 I'a. 
St.. 317, it was held: "In an action to re- 
cover the valne of work done and ma- 
terials furnished, the statement must con- 
tain an averment of the amount or .sum 
ihal each item is reasonably worth, aii'l 
it must aver that defendant agreed to ]i.iy 
it." 'i'bal was an action of assuniiwit. 
but in Bethlehem Steel Co. v. Topliss. J4'i 
Pa. St., 147, on page 422. Mr. Justii-e 
Frazer said: "There is no averment that 
ihe |(rices charged for lalior are reason- 
able or the usual charge or that the price 
paid for other liens charge<l is the fair 
market jirice. Such averments are neces- 
s,'ny ill a statement of claim: Murphy v, 
Taylor, 173 I'a. 3T7. and therefore are 
rei|nired in an averment of set-ofT: Uaker 
v. Tu-^tin. j^5 Pa. 4')">," In other word>. 
an averment that the prices were "mar- 
ket prices" must be held to be reasonable 
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prices, and where no price is fixed, the 
buyer must be held to be willing to pay 
the market price. The mechanic's lien 
acts do not require more than was aver- 
red herein with respect to the prices of 
the materials. The last matter to be no- 
ticed is that the lien does not state 
whether the lien is claimed against the 
fee or a lesser t^tate. The hen was 
"against the bnilding hereinafter de- 
scribed and the curtilages appurtenant 
thereto." The lien then contains a full 
description of the building and of the 
real estate. Mulherin & Judge Lumber 
Co. V. Jones, 9 Northampton Co. Rep.. 
219. cited by the learned counsel for the 
defendants, was decided March 7th, 
i(p4. The words : "and whether the lien 
is claimed against the fee itself, or a 
lesser estate, or interest therein," are 
found in Sec. li of the .Act of June 4th. 
1901. P. L. 431, but in the Act of April 
17th, 1905, P. L. 172, which amended the 
Act of 1901, they are omitted. The prior 
sections of the Act of 1901 were not af- 
fected by the Act of 1905. Under the 
Act of 1901 "curtilage" received a wide 
interpretation. In Wirsing v. Penna. 
Hotel & Sanitarium Co., 226 Pa. St., 234, 
on page 238, Mr, Justice Brown said: 
"By the Act of June 4, 1901, P. L. 431, 
curtilage, to be regarded as appurtenant 
to a building and bound by a mechanic's 
lien filed against it, is 'such as is reason- 
ably needed for the general purpose' for 
which the structure is erected, and be- 
longs to the same owner. As a rule, 
curtilage does not extend l>eyond the lot 
on which the building is erected, but 
when more land is reasonably needed for 
the general purpose of the structure and 
at the time the same is l>eing erected the 
owner of it intends that another lot in 
addition to the one on which it is being 
built shall be included in the curtilage 
and constitute a part of the same, it is 
reasonable that a mechanic's lien should 
extend to both." We think it unneces- 
sary to do more than was done, but as we 
suggested in the Schaefer case, it is easy 
to amend. If, however, an amendment is 
asked for, counsel should not overlook 
the form of affidavit (See Dyer v. Wal- 
lace, 264 Pa. St., 169), Other matters 
were suggested at the argument, but we 
do not feel it necessary to discuss them 
because they only can arise in the case 



of a sub-contractor which is one of the 
undisposed of matters in the present case. 
And now, July nth, 1921, rule to show 
cause why lien should not be stricken off 
is discharged. 



Q s. o( York Co. 

Commonwealth v. Riss 

Liquors — License — Act of May 1$, 
1887, P. L. I oS— Eighteenth amendment 
of federal Constitution — Volstead Act. 

Prohibitory state leKislalion against the 
manufacture and sale o( Intoxicating liquors 
Is valid, anil la appropriate ieglslatlon for the 
enforcement o( the Eighteenth Amendment 
of the Constitution of the United States, 
though enacted prior to the ratification o( the 
ajnendment itself, provided It Is not in con- 
flict with the object and purpose of the latter. 

The plpa of a defendant, Indicted for selling 
liquors without a license. In violation ot the 
Brooks High License Law (Act of May 13, 
18S7, P. L. lOS) denying the jurisdiction ot 
the court on the gr-ound that said act was 
suspended by the Eighteenth Amendment to 
the Constitution of the United States, and 
by the Volstead Act, overruled. 

Sur plea by defendant to the jurisdic- 
tion of the Court in Commonwealth v. 
Marcus Riss. No. 33 October Term. 
1920, in the Court of Quarter Sessions of 
York, Pa, Plea overruled. 

Sleti-art & Gerber, for defendant. 

C. W. A. Rochow, District Attorney, 
for commonwealth. 

August 8. 1921, Wanner, P. J.— The 
defendant. Marcus Riss, having been in- 
dicted under the provisions of the Act of 
May 13, 1887. P. L. 103, commonly 
known as the "Brooks High License 
Law," for selling liquor without a h- 
cense, filed a plea to the jurisdiction of 
the court, on the ground that said act had 
been suspended and superseded by the 
"Eighteenth Amendment" to the Consti- 
tution of the United Staets, and by the 
"National Prohibition Act" of October 
28, 1919. commonly called the "Volstead 
.Act," which was passed to enforce said 
amendment. 

The "Brooks High License" law makes 
the sale of vinous, spirituous, malt, or ^ 
^^IC 
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brewed liquors or any admixture there- 
of without a license a penal offense, re- 
gardless of the amount' of alcohol con- 
tained therein. 

The Eighteenth Amendment of the 
Federal Constitution prohibits the sale 
of "intoxicating liquors" "for beverage 
purposes," without defining what consti- 
tutes an intoxicating li(|uar, but it gives 
to the states concurrent authority with 
the Congress of the United States, to en- 
act "a|t])ropriate legislation" /or its own 
enforcement. 

The State of Pennsylvania had not yet 
legislated ujion the subject when this 
|)rosecution began, but Congress by the 
"National Prohibition Act," had declared 
all liquors to he "intoxicating" which 
contain "one-half of one per centimi, or 
more of alcohol, by volume," and had 
provided fully for the enforcement of thi 
"Eighteenth Amendment." 

The prohibitory provisions of these 
Federal enactments being only applicable 
to liquors "containing one-half of one per 
centum or more of alcohol by volume" 
there can be no conflict of jurisdiction 
between the federal courts and our state 
courts, in the enforcement by the latter, 
of the "Urooks High License" law, 
against unlawful sales of liqtiors con- 
taining less than that amount of alcohol. 

The only conflict of jurisdiction which 
could arise in the prosecution of liquor 
cases would be in those cases in which 
the liquors unlawfully sold contained 
"one-half of one per centum or more of 
alcohol by volume." 

The Federal Amendment and the 
"Volstead Act," were not intended to in- 
terfere with prior legislation prohibiting 
or regulating the nianufacture and sale 
of liquors, except in so far as there is an 
irreconcilable conflict between them. 

This is apparent from the language of 
Chapter 65, Title II. Section 35. of the 
"Volstead Act" itself, which provides as 
follows : "All provisions of law that are 
inconsistent with this act are repealed 
only to the extent of siich inconsistency, 
and the regulations herein provided fori 
the manufacture and traffic in intoxicat- 
ing liquors shall be construed as in addi- 
tion to existing laws." This is not indi- 
cative of an intent to supersede existing 



liquor legislation either state or national, 
but seems to contemplate the preserva- 
tion and continuance of such statutory 
provisions as are capable of concurreni 
enforcement in both the state and federal 
courts, for a common purpose, under the 
provisions of the Eighteenth Amend- 
ment. 

It has accordingly been held by the ap- 
pellate courts, of different states, in a 
number of recent cases, that prohibitor>- 
state legislation, against the manufacture 
and sale of intoxicating liquors, is valid. 
and is "appropriate legislation" for the 
enforcement of the Eighteenth Amend- 
ment, though enacted prior to the ratifi- 
cation of the amendment itself, provided 
it is not in conflict with the object and 
purjjose of the latter: Conith. v. Nicker- 
son, 128 N. E. 273 (Mass.); State v. 
Fore, 105 S. E. 334. ( N'. C. Dec. 24/20) ; 
Allen V. Com'th 105 S. E. 589 (Va. Jan. 
20/21 ) ; In re Marx, 86 So. 602, (La.) ; 
People V. Foley, 184 N. Y. Supp. 270. 
(X. Y.) : lones v. Hicks, 104 S. K, 771. 
(Ga.) ; U.'S. v. Peterson, 268 Fed. 864: 
Ex Parte Ramsay. 265 Fed. 950. 

Prior to the filing of this plea to the 
jurisdiction of the court, there had been 
no adjudication of these questions by 
either of our a]>i)ellate courts. Since 
then, however, the Superior Court of 
Pennsylvania, in the recent case 01 
Com'th v. Tony Vigliotti, No. 77. April 
Term, i()2i. has exhaustively reviewed 
the whole subject and has sustained the 
jurisdiction of our state courts in cases 
of this kind: Com'th v. Vigliotti, 75 
Pa. Su|)er. 366. 

The defendant in that case was con- 
victed imder the "Brooks High License 
I«iw," of selling spirituous liquors con- 
taining about eighty per cent, of alcohol. 
The judgment of the Superior Court '" 
that case was affirmed by the Supreme 
Court of Pennsylvania, in No. 456, Jan- 
■ Term. 1921 ( E. D.. unreported) and 
the latter court subsequently refused to 
allow an appeal from its decision to the 
Supreme Court of the United States. 

These decisions being final and author- 
itative in this court, they are decisive of 
tlie questions under consideration in this 
case. 

And now, to wit, August 8th, 1921: 
The defendant's plea to the jurisdiction 
of the court, is overruled and refused. 
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Lackawanna Co. 



WasKburn-Crosby Co. v. Keiser 

Attaclwient—Biilk Sales Act of May 
2}. 1919, P. L. 262 — Proceeding to avoid 
sale — Breach of r.veciilary contract 
Future deliveries. 



An attachment cnnnot be effective to avoid 
a bulk sale made by rtefendani of the stock 
nnd iljtturea of his buslnesi where the al- 
l-Red debt la nothing more than a claim for 
damages for breach by defendant of his ex- 
Mutory contract for future deliveries of 
mf-rchandise, which at the lime of the trans- 
fer had not been made. 

The beneflclariea of the Bulk Sales Act are 
the existing- creditors at the date of (he trans- 
fer. The term "creditor" as used In the Act 
must be understood in Its most characteristic 
Bt-n^e and thus limited to those having de- 
(■■rmtnate claims on account of transactions 
llieretofore fully consummated on credit, and 
nut including merely prospective demands 
contingent upon an eventual breach by de- 
fendant of a outstanding contract for future 
ileliveries of merchandise. 



Stir nile to show cause why lien of at- 
tachment should not he dissoWed. Rule 
absolute. 

J. G. Sanderson, for plaintiff. 

P. W. Lidstone. for defendant. 

July 29, 1921, Newcomb, J, — Attach- 
ment under Act of 1869 and its supple- 
ments. The writ was founded upon an 
affidavit charging fraud in terms as fol- 
lows: "Deponent is informed and verily 
belie\'es that said Fred Keiser has re- 
nto\'ed and disiwsed of a considerable 
jMjrtion of his property, and is about to 
remove and dispose of other of his said 
property with intent to defraud his cred- 
itors." 

That is a merely sweeping and gen- 
eral assertion, though probably sufficient 
for jurisdictional purposes as it runs in 
the words of the statute authorizing the 
process. But the allegation having l>een 
traversed by counter affidavit underlying 
this motion, it would have been good 



]iractice to leave the burden of proof 
where it naturally' belonged, namely, upon 
plaintiff who had the affirmative of the 
issue this raised. Not content with that. 
defendant had recourse to the somewhat 
awkward expedient of proving a nega- 
tive. In that way the fact is disclosed 
that plaintiff had sued to avoid a sale by 
defendant of the stock and fixtures of his 
bakery business without having complied 
in all particulars with the retjuirenients 
of the Bulk Sales Act of 2;^ May. 1919. 
P. L. 262. 

That attachment will lie for this pur- 
pose is no longer debatable as it has been 
rei^eatedly so held by the appellate court. 
But so far as we are advised it has not 
been so held under a mere averment of 
acttial fraud as in this case. Nor is it 
apparent just how it could be consistently 
so held. In cases arising exclusively 
under the Act of 1869, all that stip|)orts 
the plaintiff's allegation of fraud in such 
general terms is the fact that the pro- 
ceeding is statutory and, though general, 
the averment runs in the terms of that 
statute. Rut those tenn.s have to do with 
actual, not imputed or technical fraud as 
defined by a subsequent statute, viz.. that 
of 1919. That in their nature the two 
things are not equivalents, is self-evident. 
The test of the one is the existence of a 
specific personal intent : that of the other, 
the mere omission to observe an artificial 
regulation imposed by law. regardless of 
any intent. Therefore, to hold that the 
allegation here will answer the purjmse of 
]ileading as well in the one case as the 
other, would be to countenance that 
which in all analogous procedure is dis- 
countenanced as a \ 



The defendant's sale in question was 
made to his son in writing under seal by 
the terms of which the son assumed "the 
payment of all debts due and owing by" 
the father. A schedule of debts was listed 
including a matter of $115 payable to the 
plaintiff. This was duly paid by the son 
and accepted by the plaintiff. 

The transfer is. howe\er, sought to be 
impeached by the latter for breach of the 
statutory requirements in two particu- 
lars: (i), the omission to give plaintiff 
formal notice in advance of the transfer ; 
and (2), the failure to include in the debt i 
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listed as owing to plaintiff, the claim now 
ill dis[)ute. 

This serves to direct attention to the 
nature and character of the alleged debt 
for which the attachment was issued. It 
was defined in plaintiff's affidavit as fol- 
lows : 

"* * * defendant is indebted to 
the plaintiff in the sum of $1,422, with 
interest from the 24th November, 1920, 
for liquidated damages arising out of 
the cancellation by said defendant of a 
certain contract calling for delivery of 
the balance of an order" of flour "sold by 
the deponent" (plaintiff) "to him, ten- 
dered to the defendant under the terms 
of the contract, copy of which is hereto 
attached." The writing appears to be 
dated May 5th, but that is believed to be 
a clerical error; it was probably August 
15,- 1920. It called for two carload lots 
to be res]jectively delivered not later than 
October 1st and December 31st, same 
year. There was timely delivery of the 
first lot which was paid for. The other 
was shipped from Minnesota, November 
29th. In the meantime defendant had 
sold to his son, on November I2lh, and 
on the 24th so advised the plaintiff by 
letter in which it was stated the balance 
of the flour would not be wanted. 
Whether that advice was received by 
plaintiff before the shipment is a matter 
of dispute ; but it will be noticed that in- 
terest is claimed from the 24th N'ovem- 
ber, thus rather pointedly negativing the 
theory of indebtedness prior to that date. 
Be that as it may, it is neither disputed 
nor disputable that the alleged debt is 
nothing more or less than a claim for 
damages for breach by vendee of his ex- 
ecutory contract for future deliveries of 
merchandise. True, plaintiff calls it 
liquidated damages — ^no doube because of 
a provision in the order that, in case of 
refusal to accept, several different meth- 
ods of liquidating the damages should be 
open to vendor. But which one of these 
options, if either, was claimed to have 
tjeen exercised does not appear in the af- 
fidavit. 

Question: Could a claim of that 
character give plaintiff the status of a 
creditor of defendant within the meaning 
of the Sales Act on the 12th of Novem- 



ber, when defendant transferred liis 
proi^erty ? 

True, pro laiito, as to the balance un- 
paid on the October delivery the relation 
of debtor and creditor, pure and simple, 
then existed. But that was duly extin- 
guished by payment, and it cannot serw 
to characterize the demand now in suit 
There was a mere potential liability which 
could become fixed and determinate only 
ui>on future performance on part of 
vendor — something necessarily uncertain. 
Many things could happen to prevent it. 

The beneficiaries of the Sales Acl art 
the existing creditors at the date of the 
transfer. They are benefited at the ex- 
pense of the transferee. In its practical 
operation, therefore, the statute is rather 
drastic, and its scope should not l>e en- 
larged by any fanciful construction. The 
rational conclusion would seem to be 
that the term creditor as used in the Aft 
must be understood in its most charac- 
teristic sense and thus limited to those 
having determinate claims on account ot 
transactions theretofore fully consum- 
mated on credit, and not including mere- 
ly i)rospective demands contingent upon 
an eventual breach by defendant of an 
outstanding contract for future deliver- 
ies of merchandise. Such claim is wholly 
conjectural and uncertain. The contin- 
gency may be determined by vendor's 
failure to deliver, as well as buyer's re- 
fusal to accept. But suppose there had 
had been no default in this case on either 
side and acceptance had followed deliv- 
ery. While a debt would have been 
thereby created, its existence couldn'i 
have been made to relate back to the 12th 
of November. A fortiori the same would 
be true of a claim for "damages arising 
out of the cancellation" of the contract 
relied upon by this plaintiff. See Cain 
V. Sanmels, 69 Pitts., 155. 

The fitness of the allegation of actual 
fraud in a case of this kind is doubted, 
but determination of that question may 
await some occasion when decision shall 
be deemed necessary. The present issne 
can be disposed of on the other grounds 
al)ove stated, namely, that plaintiff is not 
a creditor of defendant within the mean- 
ing of the Bulk Sales Act. 

The rule to show cause is accordingly 
made absolute and the lien of the attach- 

"'=■" '"^'°'"'':_ , Cooglc 
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Anstine's Estate 

Decedent's estate — Counsel fee — Aud- 
itor's findings of fact — General exct-f^- 
iions. 

The ullowancw by iin auditor itlstributing a 
dpcetlenl's efst.ite of J250.(H) to cimnael for 
Eui-ce»s(ully rosisting; claims aniountlne' tu 
yi'siVi.nit. with Inler^Bt, against the emate. was 
Eiislainwl, where llie only objector was the 



The c< 
e|io 



laed to set aside or modify 

I auditor on generiil excep- 

t point 3j)ecincally to al- 



llonn 

leE<il error in the rep 

The report o( an auditor has ihc? weight of 
tlie verdict of a jury, and is not to be set 
asid* on quHitlons of fact, except upon 
grounds which would Justify the court In 
granlintr a new trial in proceedingrs accord- 
luK to the course of ihe common law. 

The court retuped to rtislurb Hndlngrs of 
fact made by an auditor, where there was 
evidence Upon which the findings were based, 
iind the conclualonx were plausible. 

Sur exceptions to the report of J. E. 
\'an(lersloot, aiulitor ap|>oiiited to dis- 
trilmte the iialaiicc on the aceotint of 
Anna J. Enierick, executrix of the will of 
Alirahani .\nstine, late of Shrewsbury 
ToHnshi|), York Co., Pa., deceased, in the 
f)rj>hans' Court of York County. Pa. 
Exceptions dismissed. 

//. A. Gross, for exceptions. 

yo/i(i A. Hooher and E. E. Allen. 
contra. 

July lo, 1921, Ross, J. — It appears by 
the stenographer's Iranscript of the tes- 
tiniQiiy that, after the auditor had dtily 
advertised the time and jilace of his sit- 
ting for the ijurpose of fitltilhng the re- 
(|uirenients of his office as auditor, he 
held a meeting for that jnirpose in the 
Grand Jury room of the Court House at 
York, on the ijth day of February, 1915. 

At that meeting, Harvey A. Gross, 
Esq., on behalf of H. F. Anstine. a son 
of the decedent, presented the following 
claims against the estate: 

I. ,A promissory note with a warrant 
of attorney to confess judgment, dated 
September 5. I907, for the sum of 
SigOO.oo, on which is claimed the sum of 



S1500.00, with interest at 6 per cent, from 
date. 

2. A jiromissory 'note for $1400.00, 
dated September 5, lyo/, on which is 
claimed the face of the note, with inter- 
est at 6 per cent, from Septenilier 5, 1907. 

3. The sum of $72.00 for money "ad- 
vanced by H. F. Anstine to his father in 
the spring of 1914. which was used for 
the ]mr])Ose of i>aying interest money to 
James ^larkel." 

It was shown that suit had been en- 
tered in the common pleas court to re- 
cover judgment for these claims, by the 
claimant, H. F. Anstine, against the ex- 
ecutrix, to No. 184 of August Term, 
1916. 

The allowance of the claims wa,s ob- 
jected to by the counsel of record for the 
executrix, for the alleged reasons "that 
the notes and claims are all embraced 
within the suit entered in the Court of 
Conunon Pleas of York County, Pa., to 
No. 184 August Term, 1916, and which 
action is pending and undisposed of. and 
jurisdiction having attached in common 
pleas, the matter is not now properly 
cognizable before the auditor sitting in 
the estate for purposes of distribution." • 

The claimant then proceeded at that 
meeting and a number of adjourned 
meetings subsequently held, to offer proof 
in sup]»ort of the claims. A considerable 
amount of testimony was offered in refu- 
tation of the claims. After considerable 
time had elajised the auditor rendered a 
carefully prejiared analysis of the testi- 
monv offered by the claimant, and contra 
by the executrix, and his rulings upon the 
admissibility of the evidence. 

The facts, as found by the auditor, 
were stated succinctly and after a clear 
discussion of the facts and law aj»plicable 
thereto, he concluded "that the claims of 
H. F. -Anstine presented as aforesaid 
have not been established by competent 
and sufficient evidence and are, therefore, 
excluded from the distribution." 

The auditors' 8th finding of fact was 
as follows: "At the time of the death of 
the decedent, the decedent was not in- 
debted to his son, H. F. Anstine, the 
claimant, in any amount." 

His oth finding of fact is as follows: 
"The claims of H. F. Anstine, presented 



as aforesaid, have not been substantiated 
l)v competent and sufficient evidence." 
. The exce|)tions which we 
;isked to decide are as follows: 

"i. The anditor erred in refusing to 
allow the payment of claimant's pronii; 
sory note dated Se|)tember 5. 190/, for 
the sum of $1500.00 with interest from 
date, said nOte being marked Exhibit N 
I.J. E. V. 

"2. The auditor erred in refusing to 
allow the payment of claimant's promis- 
sory note dated September 5. 1907. for 
the simi of $1400,00 with interest from 
date, said note l>eing marked Exhibit N'l 
2. I. E. V. 

"3. The auditor erred in refusing to 
allow the payment of claimant's claim of 
S72.00 for money advanced to the de- 
cedent in the spring of 1914. 

"4. The auditor erred in allowing 
counsel fees to John A. Hoober, Esq., 
and E. E. Allen, Esq.. for services ren- 
dered to the accountant since filing the 
account, including attendance at audit, 
in the sum of $250.00. 

"5. The auditor erred in awarding to 
.\nna J. Enierick the sum of $1,385.26. 

"6. The auditor erred in awarding to 
\aonii J. Krout the sum of $1,385.26. 

"7. The anditor erred in awarding to 
Har\'ey A. (iross. Es(|.. attorney for H. 
F. Anstine, only the simi of $385.26. 

"8. The auditor erred in awarding to 

Jessie May Sterner the sum of $128.42. 

"10. The auditor erred in awarding 
to Gertrude .Anstine the sum of $128.42. 

"10. The auditor erred in awarding to 
Annie tida Stock the sum of $[28.42. 

"it. The auditor erred in disretpird- 
nig the testimony of the claimant, Harrj' 
F. .Anstine, having considered said testi- 
mony in part when the same was against 
his interest and disregarding it when it 
was favorable to him. 

"12. The auditor erred in ileducting 
ihe sum of $800.00 from the share going 
to Harry F, Anstine. 

"13. The auditor erred in his eighth 
finding of fact, which reads as follows ; 
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'Your audtior is of the opinion and m 
finds that at the time of the death of the 
decedent, the decedent was not indelilcd 
lo his son, H. F. Anstine. the claimant, 
in any amoimt.' 

"14. The auditor erred in his ninth 
finding of fact, which reads as follows: 

'Your auditor is of the opinion and so 
finds that the claims of H. F. .Anstine 
presented as aforesaid, have not been 
substantiated by competent and snfficieiii 
evidence.' 

"1:;, The rejiort of the auditor is tmi 
indefinite and uncertain as to the findini;^ 
of fact and conclusions of law ba.'wil 
thereon to be sustained, upheld and ai'- 
Iiroved by the court. 

"[6. The rejiort of the auditor is in- 
definite and does not contain ex]ilicit and 
definite ridings on the admissibility of tlie 
evidence adduced before your auditor, 

"17, The auditor erred in the admis- 
sibility of the evidence of certain wit- 
nesses. 

"18. The auditor erred in excluding 
the testimony of H. F. Anstine, the claim- 
ant, and refusing to give due weight and 
consideration to other testimony pro- 
duced by the claimant. 

"19, The testimony i>roduced in sup- 
port of the claim of H. F. Anstine was 
not duly considered by the auditor. 

"20. The right to file additional ex- 
ceptions is reserved," 

The exceptions mmiliered 1, 2 and 3 
are too general to be dealt with, excejit as 
ircneral iniT)eachments of the auditor's 
findings of fact and law, and the correct- 
ness of his conclusions. Of those ele- 
ments \vt will treat later. 

The 4th exception niight be a vital ob- 
jection if some sj^ecific reason was as- 
signed which would sustain the objec- 
tion, but we are unable to find any. 

The auditor said, "Counsel for ac- 
coimtant have asked me to fix their com- 
pensation for services rendered the ac- 
coimlant since filing the account, and for 
attendance at the audit, I will fix the sum 
of two hundred and fiftv dollars for the 
ourposes mentioned." From this, and it 
is all we have u|ion the subject, we must 
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presume that there were such services 
rendered I»y the counsel for the estate as 
woiikl legallj' warrant the award. This 
presumption, in our opinion, cannot 
change the law as ]jronounced by the Su- 
preme Court, where counsel for except- 
ants ask for an award: Estate of Ken- 
nedy, 141 Pa. 479; Harrison's Estate, 221 
Pa. '508. 

It is plain that the counsel for this es- 
tate could not have foreseen the extra re- 
s])onsibility which the claimant would 
ini]iose upon them after the executor' 
accovmt was filed, conse(|uently an 
amount adequate to cover such services 
was not known when their fees 
placed in the executor's account. It is 
plain that if the exceptant's claim would 
have been allowed, there would have been 
nothing left of the estate to comply with 
the testator's bequests. Besides, none of 
the other distributees are objecting to 
these counsel fees. 

L'nder the circumstances of this par- 
ticular case, the exception should be dis- 
missed. Using the language of Mr. Jus- 
tice Orlady. in Krodel's Assigned Estate, 
2~ Supr. Ct., 423, "A reasonable allow- 
ance for counsel fees will be sustained. 
particularly so as against an exceptant 
whose conduct created the necessity for 
the investigation." 

The 5th, 6th. 7th. 8th. 9th and loth ex- 
ceptions seem to be fro forma and 
founded u]X)n the theory of the counsel 
for A. F. Anstine. that all the estate of 
the decedent should be awarded to him, 
as a professed creditor of the decedent. 

These exceptions are dismissed for the 
-ame reasons which we here give in dis- 
missing the 1st. 2d and 3rd exceptions. 

These exceptions are so genera! and in- 
dctinite. that in discussing them we will 
only have as our guide the remaining ex- 
cq)tions. especially the 13th and 14th. 

".-\n auditor's findings of fact are con- 
clusive, unless excepted to specifically.": 
.KpDeal of Wessel. et at., administrators. 
4 Pennypacker. 236: Ptehman's .\ppeal, 
•L Pa. 41.1. "The court that apixjints him 
(the auditor) may review his report on 
exceptions filed thereto, and cannot prop- 
erly set aside or modifv it except for er- 
ror of fact or law spccifical/y excepted to 



in prO|)er time.": Xlenges' Appeal, 19 
Pa. 222. "The report of an auditor in 
the orphans' court has the weight of the 
verdict of a jury, and is not to be set 
aside on a question of fact, except u]>on 
grounds that would justify the court in 
granting a new trial in proceedings, ac- 
cording to the court of the commoTi 
law.":. Tlottenstein's Appeal, 2 Grant. 
300 ; Harris' Appeal, 2 Grant, 301 ; Locb- 
er's Est., No. 2, 219 Pa. 49. "Facts 
foimd by an auditor are conclusive un- 
less shown to Ix' a clear mistake." : lirua's 
Estate. 55 Pa. 294. 

The auditor has foimd certain facts 
which lead up to his 8th and 9th state- 
ments of fact, and these are specifically 
mentioned in the exceptant's 13th and 
14th exceptions. 

Those findings we must regard as if 
they were the verdict of a jury, and if 
we cannot find such an error as would 
warrant the granting of a 4iew trial, we 
cannot, under the above decisions, set 
them aside. We find evidence upon 
which the learned auditor bases these 
conclusions of fact, and, as explained by 
his discussion of the facts, they are plaus- 
ible conclusions. We cannot set them 
aside even if we differed with him in our 
logic. He saw the witnesses and beard 
them testify. He has a right to judge of 
the comfiarative truthfulness of conflict- 
ing evidence. .Are his conclusions clear- 
Iv erroneous ? We cannot say they are. 
The 1 1 th exception says he "erred in dis- 
regarding the testimony of the claimant." 
but the exception does not designate the 
testimony of claimant which is the sub- 
ject of his com|)laint. 

The i5thand i6th exceptions are com- 
plaints .ibout the alleged want of cer- 
tainty and definitencss of the auditors' 
report. We are unable to find any basis 
for tbe.se exceptions. 

The error alleged in the 17th excep- 
tion is incomprehensible. 

The 18th and 19th exceptions complain 
of the lack of confidence the auditor 
seemed to have in the testimony of the 
claimant. 

We think the full discussion of the 
facts and law made by the auditor in his 
report an.swers these exceptions.^, ,^^-.q[,. 
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It is not necessary for (is to discuss the 
auditor's rq>ort in a more specific way 
than the exceptions specify alleged error. 
His discussion is clear in describing the 
rulings he made as based on the evidence 
respectively in suppprt of and against 
the claims of the exceptant, and we are 
unable to discover any material error 
made by him. considering and construing 
that evidence. 

The attitude of the claimant was ren- 
dered questionable by his own delay in 
attempting to collect his alleged claims 
against his father, the testator, and this 
questionable position was emphasized by 
the language of his father's will executed 
after the date of the alleged debts which 
«ere sued uj>on an<! presented to the aud- 
itor. 

Those circumstances alone gave weight 
to the claim of fraud which was raised as 
a bar to Iheir payment. It is true that 
the notes were under seal, but, "If fraud 
on the obligor is set up as a defence, the 
want of coTisideration or its adequacy is 
material to the in(|uiry.": Burkholder's 
Kxecutors v. Plank, 69 Pa. 225. 

The objection to the claims is based 
upon the alleged fraud of the claimant 
and this, with the other existing circum- 
stances, rendered it necessary for the 
claimant to affirmatively and clearly 
prove his claims. The fact that some of 
them were under seal, did not reiiuire two 
witnesses, for the attenijH of the objectors 
was not to vary, alter or contradict the 
terms of the notes, but to overcome them 
wholly and set them aside. In such case, 
a single witness is sufficient : Spritzer v. 
Pa. K. R. Co., 226 Pa. i65: Ralsion v. P. 
R. T. Co., 267 Pa. 267. 

The notes of evidence and report 
founded thereon do not show that the 
auditor exceeded his latitude in the con- 
sideration of evidence submitted to sus- 
tain such an issue. "Every circumstance 
in the condition and relation of the par- 
ties, and every act and declaration of the 
person charged with fraud, shall be com- 
[lelent evidence, if. in the opinion of the 
judicial mind, it bears such relation to 
the transaction under investigation as in 
its nature is calculated to persuade the 
jury that the allegation of fraud is well 
founded." : StaulTer v. Young, 39 Pa. 



455; C.ussner v. Patterson, 164 Pa. J.'j; 
Kighter v. Parry, 266 Pa. 373. 

These principles .seem to control the ex- 
ceptions as they were presented and ar- 
gued to us by the astute and talented 
counsel who represented the exceiiUnt, 
and compel a dismissal of all the excep- 
tions. 

And now, July 10th, 1921. excepiions 
dismissed. 



Ncglujcnce ~ Trespass — Automobile 

collision — New trial. 

Whfrc In fiction of trespusa (ov Injuries bf 
auloniublle collision and on ^stHbllahing «i 
ilefcniiani's negligpnce. verdict is given by 
jury for a certain aum which includes only 
hospital expensfs and physiciiin's sen-lpei. 
Hnd no comppnMation for pain and .■•ufterlnl, 
new trial wil] be granted, 

Sur motion for new trial. New trial 
granted. 

March 14. 1921, Woodward, J.— This 

IS an action of trespass brought by the 
plaintilT to recover from the defendant 
lantages alleged to have been caused by 
the negligence of the defendant's driver 
running into the plaintiff with a Ford 
motor truck at a public crossing at the 
corner of F.ast Market street and Penn- 

Ivania avenue, in the citv of Wilkes- 
liarre. 

The verdict of the jury was: "We the 
urors in the case of H. B. Hale v. John 
'orzi hereby find the defendant guihy of 
negligence, and further award the iilain- 
tiff the sum of S3<,)6.55>" 

It is appareni that this amount is made 
up of the doctors' bills and hospital 
charges that the jtlaintiff paid as a result 
of the accident, and that the jury allowed 
^•"\-\ nothing for j)ain and suffering. 

'J'he verdici is inadequate, illogical and 
against the instructions of the court. H 
the plaintiff was entitled to anything he 
was entitled to some compensation for 
pain and suffering, and the jury were so 
instructed. Having refused or neglected 
to allow him anything for this item he is 
entitled to a new trial. 

^lotion for new trial is allowed. 
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Smith V. Lackawanna County 



School Act of igii, P. L. sog — 
Truancy — Magistrate's costs — Notice to 
parent — Unfounded charge — Act ij^i, 

sec. is,3,Sm.L.43- 

Under section 1423 of the School Ac 
ISll. r-*. L. 309, a fundamental prerequisite to 
a prosecution of a parent for violation of 
the provisions of the Act regarding truancy. 
Is that three days' notice be given to the of- 
fender by some school district ofBcer therein 
designated. If the violation la repented by 
the person so notified no further notice is re. 
quired hefore further prosecutions are inatl 

An nlderman before whom a person Is trlei 
on a charge of truancy for the flrst violation 
la not entitled to the costs of the proceeding 
where the record does not show that such 

Where such action is properly brought, 
section 1429 of the School Act authorizes pay- 
ment of the costs from the school district 
funds, where the charge on the merita la not 
Bustaltied, or where the charge Is sustained 
and the offending person is unable to pay . 

The county Is not liable for the costs in a 
case of truancy In any event or under any 

The Act of September 23. 1791, section 13, 3 
Sni. L. 43, which imposes coats upon the 
county where on hearing of a person charged 
with having committed a crime the charge 
appears to be unfounded, does not apply to 
cnses of truancy, although the word crime as 
used in the Act Includes Indictable misde- 



Truancy cases under the School Act, al- 
though termed misdemeanors, belong to the 
class of summary misdemeanors known gen- 
erally as summary convictions, following the 
same line of procedure aa regards allowance 
of an appeal and the summary disposition 
thereof by the court and such oases are not 
within the provisions of the Act of 1791 as to 



Amicable action in a.ssiinipsit. Judg- 
ment for defendant. 

R. L. Lez-\; for plaintiff. 

H. L. Taylor. County Solicitor, and G. 
W. Ellis, for defendant. 

Aijgust 2, 1921, Edwards. P. J. — The 
facts set forth in the agreement for a 
case stated are few and simple. Briefly 
they 'a re : 

1. That the plaintiff is an alderman of 
the city of Scranton, and that on Febru- 
ary 23. 1920, on the oath of W. S. Calla- 
han, an attendance officer in the employ 
of the Scranton School District, a war- 
rant was issued for the arrest of Mrs. 



Frank Holleran and her son, Joseph 
J^olleran, on a charge of truancy, mean- 
ing the failure or neglect of the mother 
to send her son to school and the failure 
of the son, a minor under the age of six- 
teen years, to attend school. 

2. A hearing was had on the same day 
(23d), and after hearing the proofs, the 
defendants were discharged because, as 
stated in the transcript, the "evidence is 
not sufficient to warrant conviction." 

3. .^n addendum to the formal tran- 
scri])!, entitled "Oath of Magistrate," 
states, inter alia, that "the said charge 
appeared to him to be unfounded and the 
defendant was discharged." 

Elaborate briefs have been submitted 
on both sides of the case, and numerous 
adjudications have been cited, relating al- 
most altogether to the law as to costs. 
After an examination of the authorities 
as applicable to the facts of the case at 
bar ive have reached three conclusions : 

1. Under the facts as set forth in the 
transcript the plaintiff is not entitled to 
recover his costs, because the record does 
not show that the three days' notice was 
given to the parent as required by section 
1423 of the School Code of 1911. 

2. Even in a case showing notice, the 
county is not liable for the costs, because 
under section 1421) of the said Act of 
Assembly, on a proper showing the costs 
are to be paid by the school district. 

3. The county is not liable for the 
costs in any event, or under any law. 

The first conclusion. In section 1423 
which authorizes - prosecutions for 
truancy is the following proviso : 

".And provided. That before any pro- 
ceedings are instituted against any parent, 
guardian, or jwrson in parental relation, 
for failure to comply with the provisions 
of this Act, such offending person shall 
have three days' written notice given him 
by the superintendent of public schools, 
supervising principal, attendance officer. 

secretary of the board of school direc- 
tors of such violation, and if. after such 
notice has been given, the provisions of 
.Act regarding compulsory attend- 
are again violated by the persons so 
notified, at any time during the term of 
compulsory attendance, such person so 
again offending shall be liable under the 
provisions of this Act without further 
notice." [,. 
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It appears clear that a fundamental 
l>rerc((iiisite to a prosceutioii for truancy 
is that a three days' notice must have 
been given to the parent by some officer 
of the school district. Once such a no- 
tice is given and the truancy is repeated, 
no further notice is required before fur- 
ther prosecutions are instituted. The fol- 
lowing words ai>i)car in the transcript; 
"Prosecutor sivorn and states that he 
sen'ed a notifying the defendants that 
Joseph Holleran was not attending 
school, on or about the 22nd day of Feb- 
ruary, iy20, and divers other times." 
Such a record is bad for uncertainty. If 
we insert the word "notice" before the 
word "notifying" an evident omis; 
will be supplied ; but the meaning wotdd 
tfien be that the notice was served the 
day l>efore the warrant was issued. Or, 
if another meaning is given, viz., that the 
boy did not attend school on Februarj' 
22, if)20, the record would still be de- 
fective as to notice. We hold that ac- 
cording to the facts stated in the tran- 
script, which is made a part of the case 
stated, the ijlaintiff's case falls for the 
wanf of proof, or of an admission, that 
the three days' notice was given. 

Second conclusion. Conceding, for the 
sake of argument, that the three days' 
notice had been given, even then, with ^ 
l>erfect case as to the facts, the county 
would not be liable for the costs. The 
School Code itself has a provision for the 
])ayment of costs in such cases. Section 
]42i) of the Code is as follows: 

"If at any time after proceedings have 
been instituted against any person under 
the provisions of this Act, sufficient 
cause be shown by such offending person 
for non-compliance with its rerjuire- 
ments, or if the cost of such proceedings 
cannot be collected from such offending 
]>erson, such costs may be paid out of the 
district funds, ui>on a proper voucher ap- 
])roved by the Iward of school directors," 

This section provides for the payment 
of costs, (i), where the charge on the 
merits is not sustained, or, in other 
words, is "unfounded": and (2). where 
the charge is sustained but the offending 
]>erson is unable to pay the costs. These 
provisions completely cover the disposi- 
tion of costs in truancy cases. 

Plaintiff claims tbat notwithstanding 
the provision in the School Code as to 
costs, the 13th section of the Act of Sep- 



tember 23. 1791, 3 Sni, L. 43. is still in 
force and should govern the disposition 
of the costs in the present case. The 131I1 
section reads as follows : 

"Where any person shall l>e brought 
l}efore a court, justice of the peace or 
other magistrate of any city or county 
in this conmionwealth having jurisdiction 
in (he case, on the charge of being a nin- 
ai\'ay slave or servant or having com- 
mitted a crime, and such charge, upon 
examination, shall appear to be un- 
founded, no costs shall be paid by such 
innocent per.son, but the same shall b« 
chargeable to and paid out of the couuiy 
stock by such city or county.'' 

It is also claimed that the I3lh section 
was re-enacted in the Criminal Code of 
i860. This contention is nol exactly cor- 
rect. The Code saved the 13th section 
with three other sections of the Act of 
1791 from rejjeal. However, this jjoint 
is not of any importance, because we at 
once concede that the 13th section is in 
force at the present time in cases lo 
which it applies. It does not ai)ply to 
the case at bar for reasons which we 
shall discuss in considering the third con- 
clusion. Regardless, however, of the 
view that might be taken as to this proiw- 
sition, it seems clear that in the cases in- 
cluded in the School Code, such cases a* 
truancies, for instance, cases of a sum- 
mary character, the provision for costs 
found in the 13th section of the .Act of 
i/i)! is modified, by implication, by the 
st>ecific provision as to costs enacted by 
the Code of 1911. 

Third conclusion. The most impor- 
tani question in this case involves the 
meaning to be attached to the term 
"crime" as used in the ijlh section of 
the .Act of 1791. Counsel for plaintiff 
attach much im]>ortance to the fact thai 
Che failure by parents regarding compul- 
sory attendance is a misdemeanor and 
therefore a "crime" within the meanine 
of the word as found in the said 13th 
section. We cannot sustain this conten- 
tion. It is a well known fact that the 
term misdemeanor is loosely used in leg- 
islation. In some cases it means an in- 
dictable offense : in others it does not. 
The meaning generally is to be ascer- 
tained from the context where the term 
is usef!. \\'e are not without aufhoritj' on 
this ])oint. In the case of County of Le- 
high V. Schock. 113 Pa., 373, it was de- 
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ci<Ied that "the word 'crime' in section 13 
of the Act of September 23. 1791, is used 
in its general sense and means all indict 
able offences." We ([uotc as follows 
from the oi)inion of Mr. Justice Trunkey 
"The eleventh section of the Act of 
1791 provided that cost on bills returned 
ignoramus by the grand jiirj' should be 
]»!iid out of the county stock, and not. by 
the imrty charged with any felony, breach 
of the peace or other indictable oft'eiice. 
Section 13 of that Act, still in force, pro- 
vides 'that when any person shall be 
brought before a court, justice of the 
peace, or other magistrate, on the charge 
of having committed a crime, if such 
charge shall api>ear unfounded, the cost 
shall be paid out of the county stock, and 
not by such innocent person.' The word 
'crime 'is used in its general sense and 
means all indictable offences, just as it is 
used and means in section 64 in the Crim- 
inal Procedure Act of i860. The con- 
text in the Act of 1791. as well as in the 
.\ct of i860, shows that the word 'crime' 
includes indictable misdemeanors. Prop- 
erly speaking, crimes and misdemeanors 
are synonymous temis in common usage 
the word 'crime' is made to denote such 
offences as are of a deei>er and more 
atrocious dye, while smaller faults are 
coni])rised under the gentler names of 
'misdemeanors': 4 Blackstone Com.. 5." 
.\ very lai^e number of cases in the 
lower courts, cited in the briefs, have 
followed the decision in the Lehigh 
county case, supra. 

We cannot avoid the conclusion that 
tniancy cases, under the Code, and the 
illegal employment of chiklren under sec- 
tion two of the amending Act of .\pril 
23. 1915. though termed misdemeanors. 
l>elong to the class of summary misde- 
meanors, known generally as sunmiary 
convictions. The proceedings follow 
along the same lines, the fines or pen- 
alties are small in amount, an api>eal to 
the quarter sessions is allowed if taken 
within five days, and the cases are dis- 
]>osed of by the court in a sunuuary 
manner. 

These cases are not within the provis- 
ions of the .Act of 1791. as to costs, and 
under the rule of strict construction, 
where a statute imposes costs upon the 
county, the contention of the jilaintiff in 
the present case must fail. 



Xow, August 2, 1921, on the case 
stated judgment is entered for the de- 
fendant. 



C. p. of Berks Co. 

Person v. Driscoirs Executrix 

Equity — Jurisdiction — Partnership 

— Partnership for single transaction — 

Remedy at laii'. 

Where A ami B form a iiartnership tor the 
purchase ami sale of a single Item ijt prop- 
eriv under an ngreement to share the profit, 
an action o( assumpsit alTonis an available 
and adequate remeiiy to either aealnst Ihe 
other Cor tlie recovery of his share. In such 
case a demurrer to a bill in eiiul(y praylnr; 
for .in accounting and payment will be sus- 
tained. rer[Ulrlng the transfer of the case 
irom the equity to (he law aide of the Court. 

Demurrer to bill in equity. Demurrer 

sustained. 

John B. Stevens and H. P. Kciscr, for 
defendants. 



C. H. RuM, for plaintiff. 

May 2. 1921, Endiich, P. J.— The 
plaintiff's bill alleges that he and Daniel 
T. Driscoll entered into an agreement, 
"jointly and as partners." to purchase a 
certain property in the city of Wilming- 
ton. Delaware, which was to l>e sold at 
receiver's sale on Feb. 10. 1914. to be by 
them resold at a profit if possible: that 
for the purpose of convenience the title 
was to be taken in the name of Driscoll, 
who was to hold the same for the joint 
use of himself and the plaintiff: that the 
property was bought in for the parties at 
the price of $208,600. 10 per cent, of the 
purchase mone>' to be paid down and the 
')alance thereof upon confirmation of the 
ale by the court: that on Feb. 10 and 
Feb. 13. 1914, the plaintiff contributed 
half of 10 per cent, of the purchase 
price and paid Driscoll the sums of 
' 10.850 and $1800 and received from him 
receipts therefor ; that on conlirmation of 
the sale by the court on .■\pril 6, 1914, the 
plaintiff paid the additional sum of 
S13.000 to Driscoll as his one-half contri- 
bution to the purchase price and re- 
ceived from him a receipt for the same, 
wherein and whereby Driscoll declared 
in writing that the plaintiff was "an asso- , 
ciate and joint partner" with him in thalC 
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purchase of the property; that the title 
was taken in the name of Dnscoll, to be 
held by him for himself and the plaintiff 
as joint partners, on April 18. 1914, and 
the remainder of the purchase money 
was paid in the following manner: A 
part of the pro]>erty was sold and con- 
veyed-to the city of Wilmington on April 
18, 1914, for the sum of $50,000, which 
sum DriscoU received on and for the 
joint account of the plaintiff and himself 
and paid to the vendors of the property 
on account of the purchase money, and 
$120,000 was borrowed on the same day, 
and therewith the balance of the purchase 
money was paid, the remainder of the 
pro]>erty not previously sold to the city 
of Wilmington being conve>ed to a cer- 
tain trust com]xiny in trust to secure the 
said loan of $120,000 and in trust also for 
Driscoll and the plaintiff; that Driscol! 
also paid certain commissions and fees 
of the aggregate sum of which the plain- 
tiff disavows knowledge; that subse- 
quently Driscoll and the plaintiff agreed 
to improve and "rehabilitate" the plant 
and projterty purchased, and in order to 
raise the money necessary therefore, in 
the year 1915. negotiated a loan of 
550.000 from one A. C. White, which was 
applied to such use ; that the plaintiff also, 
on July 17, 1914. contributed an addition- 
al sum of $450 on account of interest 
and expenses; that in pursuance of said 
agreement the property and plant were 
improved, at a cost of which the i)Iaintiff 
avers he is ignorant, but which he believes 
was not largely in excess of the sum 
borrowed from A. C, White; that on or 
about May ]0. 1916, the remainder of the 
property not previously sold to the city of 
Wilmington was sold for the sum of 
8950,000, which sum was received by 
Driscoll for himself and the plaintiff on 
their joint account as partners ; that sub- 
seipiently, on or about May 13. 1916, 
Driscoll paid the sums pre\'iously bor- 
rowed to defray the purchase price and 
improve the pro])erty. and also paid the 
plaintiff 529,482,50, being the sum ad- 
vanced by the plaintiff on account of the 
joint undertaking, with interest; that af- 
ter Ikying all the obligations for moneys 
borrowed and expended in and almut the 
purchase and improvement of the prop- 
erty, there remained a profit in the trans- 
action of approximately $783,250. (the 



plaintiff being unable to state the exact 
sum}, one-half of the said profit, or ap- 
proximately $391,625. being then owiiie 
by Driscoll to the plaintiff on account of 
his share of the profit as joint owner antl 
|)artner in the enterprise; that the plain- 
tiff' frequently requested Driscoll to make 
an accounting and to pay to him his share 
of the profit, but that, although Driscoll 
rei>eaiedly promised to do so in the near 
future, he for one reason or another neg- 
lected it, until, in January, 1919. he was 
taken ill and died on March 28. 1919, 
without having made an accounting to 
the plaintiff or complying with his re- 
(|uest therefor. The prayers of the bill 
are for full answer, for an accounting. 
for payment of the amount due to the 
plaintiff, etc. To this bill the defendant 
has demurred on the ground that the 
plaintiff has a full and adequate remedy 
at law and that this court has no juris- 
diction. 

The allegations of the bill as recited 
show that the transaction between Dris- 
coll and the plaintiff was single in char- 
acter and related only to the purchase and 
sale of the Wilmington property. The 
rule is at least as old in this state as Bru- 
baker v. Robinson, 3 P. & W. 295. that 
where a partnership has been formed for 
the purchase and sale of a single item of 
property an equal division of the gain 
thereby made, an action of assumpsit af- 
fords an available and adequate remedy 
to one of the partners against the other 
for the recover)- of his share. To the 
same effect are Meason v. Kaine, 63 Pa. 
335, and Drape v. Coleman. 233 id. 585— 
the latter, as well as Holland v. Halla- 
han, 211 id. 223. also holding that, as dis- 
covery is merely incidental to the main 
relief, it is not sufficient in itself to give 
equity jurisdiction. Indeed, the doctrine 
is so well recognized, has been so often 
ap]>roved, and is supported by so mam- 
decisions in this state and elsewhere, that 
t is unnecessary to add citations. Under 
■\ct 7 June, 1907. P, L, 440. one of the 
proi>er methods of raising this objection 
is by denuirrer to plaintiff's bill, and the 
sustaining of the demurrer requires a 
transfer of the case from the equity to 
the law side of the court. 

The demurrer is sustained and counsel 
ay prepare and submit the proper de- 
LTee, etc., sec. reg. 
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Lancaster Co. 



Metzger v. Messner 



Landlord and tenant — Farm leases- 
Farming on halves — Way-going crop — 
Local custom — The "fourth bushel." 

I7n<ler the cuatom In Pennsylvania the ten- 
ant of a farm "on the halves" under a lease 



of tenants, although h 
such right. 

If. however, the tenant obtained the crop 
growinK on the land when he went into poa- 
seaslon, he In not entitled to the way-going 
crop, but if he 'obtained one-fourth o[ It for 
harvesting under the "fourth bushel" custom, 
he will be entitled to one- Fourth of the way- 
froins rrop, notwithstanding the Intervention 
of other landlords, and other leases contain- 
ing 11 thing to the contrary. 

Rule for judgment for defetidant 11. o. 
v. Rule discharged. 

H. Edgar Shcrts, for rule. 

F. Lyman IVindolph, contra. 

July 23, 1921. Landis, P. J. — The facts 
of this case are not in dispute, and a 
purely legal question arises whether un- 
der them the plainlitf is entitled to re- 
cover. 

On and prior to the year iS<)$, E. Herr 
Espenshade and Hiram W. E.spenshade 
were the owners of a farm of ninety-five 
acres, more or less, situated in Strasburg 
Township, Lancaster County, Pennsyl- 
vania. On January i. 1895. they leased 
the same to John Metzger for one year 
on the halves. This lease was continued 
from lime to time until Ajml r, 1904. 
John Metzgar then left the farm, and 
was succeeded by the plaintiff, his son, 
as tenant, on the same terms and condi- 
tions as the father and predecessor 
fanned the same. In the spring of ii/)4, 
the plaintiff, on his father's account, har- 
vested the wheat, and the landlords re- 
ceived their one-half, John Metzger re- 
ceived one-quarter, and the plaintiff re- 
ceived one-quarter for the work. 

Upon the death of R. Herr Espen- 
shade. his undivided half of the land be- 
came vested, under the terms of his will, 
in his daughter. Minnie E. Snyder, wife 
of John E. Snyder, Esq.. and Hiram W. 
Espenshade conveyed his undivided half 



unto the said John E. Snyder. On No- 
vember 2, 1907, John E. Snyder, for him- 
self and his wife, entered into a lease with 
(he plaintiff for the year beginning April 
1. 1908, "yielding and paying therefor 
and thereout and delivering unto the said 
lessor, his heirs and a.ssigns. the yearly 
rent, the full one-half part of all the 
cro]>s and products raised thereon. * * 
•" There were also certain other stipu- 
lations, which are not material. The 
plaintiff held over from year to year un- 
der ihts lease, until April i, 1918, when 
the said John E. Snyder and ilinnie E.. 
his wife, granted and conveyed the said 
farm to the defendant. The plaintiff ■ 
continued to hold under the same terms 
(except it was agreed that for the last 
year he should ]ay the road tax), until 
.-\pril r, 1920, when the lease was termi- 
nated and the defendant took possession 
and harvested the wheat, which the plain- 
tiff' had put into the ground in the fall 
of 1919. He refused to permit the plain- 
tiff to come upon the land and harvest 
in the summer of 1920, and he ctit, har- 
vested and thrashed the wheat, and has 
retained the proceeds thereof, amounting 
to $2,163.35. The plaintiff avers that he 
is entitled to the one-fourth part, or 
$540.84, and to recover this amount he 
has brought this suit. He admitted that 
he agreed to pay the road tax. which be- 
:anie due for 1919-1920. and has not done 
so, and that the amount of said tax was 
$89.11. 

In Stultz V. Dickey, 6 Bin. 285, Tilgh- 
man, C. J., in delivering the opinion of 
the court, said: "When the custom of a 
countrj- or of a particular place is estab- 
lished, it may enter into the body of a 
contract without being inserted. Holh 
parties are su|>]X)sed to know it and to be 
ixiund by it, unless provision to the con- 
trary is made in the contract. It appears 
to me, therefore, that it was proper to ad- 
mit evidence of the custom concerning 
the 'way-going crop.' I tmdersiand that 
this custom had been recognized by a de- 
cision at Nisi Prius prior to this action, 
and that the law had been held as it is 
laid down in the case of Wigglesworth v. 
Dallison, Douglas 190. There the custom 
was limited to a jiarticular ]>art of 
iCngland. With us it is supposed 
10 extend throughout the stale. In 
the nature of the thing it is reasonabl<|,^^ 
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that w lie re a lease commences in the 
sjmnfi of one year and ends in the sprinfj 
of another, the tenant should have thf 
cr(j|) of winter .jjrain sown by him tht 
antnnm liefore the lease cxi>ired, other- 
wise he pays for the land one whole year 
withcHit having the benefit of a winter 
crop. If the i>arties intend otherwise, it 

press iiruvisinn in the lense." In the s:mie 
case, ^'er\les, J., in dchverini; a concnrrin^ 
oiiinion. said : "1 tai;c the first r|[ifsiion to 
have been fidly jmt to rcsl by the clecisinii 
of the court at Lancaster Nisi Priifs in 
June. i78_',i>eUveon Michael Differdorfer 
and others, iilaintitr's. and John Jones, de- 
fendant. There the agents of forfeited 
estates had lc;isi-d to the defendant the 
l;nt<!s of Michael Whitman, an attainied 
traitor, for one year from :\lay. 177M. till 
May, 177<J. at a certain rent, and the lease 
was coi:tinucd for a second vear endintr 
the 1st of .Mav, 17^0. The a;''etits. under 
tlie order of the Supremo l-'xecutive 
Council. si'Id the lands to the plaintiffs in 
An!,atst. fyji). and for the wheat and rye 
put in durinjj the fall of that year .and 
re;iped in the following yi'^r the re])Ievin 
was brought. Several witnes-;es. Jnclnci- 
ing two of the jurors, were examined a-= 
to the ctistoi!) of the conntry, that tenants 
for \cars who did not receive crojis at the 
commencement of their leases, were en- 
(itlcd to take r,0 the crops which had been 
sown during the cnniinnance of their 

that the defendant was erUitled to the 
crop whifh he had put in during his lense. 
and the rnrv found jiccordiiifjlv. Thoui^h 
1 was divsati-itieil with the oi'inion then 
deiivere.1. I have never heard llie .loclrine 
.luc'itloned since. I have adverted to this 
case -n Carson v, lllaj^er. et a!., reported 
in 2 Uinn. 487. Such custom is said in 
our liooks not to alter or contradict the 
airrecmeiit in the lease, but onlv to super- 
add a nyht, which is con-;e(|nenlial to the 
taking, although not mentioned therein. 
There can he no doubt if the tenant w;is 
restricted bv the terms of hi> le-i-ie from 
removing the grain alter his lime was e\- 
l)ired. that he would lie bound bv his con- 
tract : and r apprehend the privilege of 
the tenrmt in general is confined to a rei- 
sonablc (ntantilv of the lan<ls. in projior- 
tion to the residue thereof, according to 
the course and usage of hu'hamlry in 



the y.imc i)arts of the country. The |iriv- 
iley^e is founded on the highest equity, 
and conduces to the extension of agricul- 
ture." 

m ['.itres v. Rrown, 2 S. & R. 14. it 
was held that, "when a landlord's nolice 
to i]iiii stated that the tenant had a least 
till the 1st .\pril. 181 1. a purchaser under 
the h;iidlord cannot gainsay this as.-er- 
iion ; and such tenant may maintain tres- 
pass for the way-going crop"; that 
"though such jinrchaser obtain possession 
under a hoh. fac, pnss. on a jiidgnieiit i" 
ejection obtained by his landlord against 
a former tenant, the tenant's right to llic 
wav-going crop remains." 

In Forsythe v. Price, 8 \^■. 2?'2. it was 
decided that "a tenant may support an 
action of trespass ipiarc cluiisiini frciiit 
against his landlord for an injuni- done to 
his way-going crop, after the expiration 
(if the lease and after he had removed 
from the ]>remiscs." In Clark v. Harvey. 
54 I'a- 142, it was held that "a tenant 
nf a farm, under a lease from year tn 
vear for agricultural purjioses, is entitled 
to the way-going croji, and such letting 
nnist be i>resnmed to have been made it 
nothing to the contrary be said." Thoiiiy- 
^nn, J., in delivering the opinion of the 
court, said : "'i'here being a croji in ife 
!;ronnd. therefore, whether good or had, 
the pkiintilYs h^d a right to it and to take 
it awav when it ripened." 

In Shaw v. Ilowman, 91 I'a. 414- ^ 
le;'ant s<iid his right to a way-^oing cro]' 
and the purchaser so iiotilied the laml- 
Inrd. Suh-e'iuently, (he leasee and d'.e 
lessor concluded a settlement, whereby 
the !e;!-e was cancelled rnd nnsse-ision oi 
the iiremises surrendered. The inirchaser 
of the crop was not a ])arty to this settle- 
meiu. Mr. Justice Paxson. in deliverini: 
the opinion of the court, said : "The right 
of the out-L'oing tenant to the way-going 
crop is settled law in Pennsylvania. It 
fidlnws that he may dispose of it as he 
may of any other article of personal pro[>- 
ertv." It was held that the purchaser was 
not precluded from claiming the crop. 

In Com n ion wealth v. Lehigh \'alley 
K'Tilroad, 16^ Pa. 162, Mr. Justice Mitch- 
ell saiil: '"I'be late Chief justice Sliars- 
woiid, in a lecture before the Law .Acad- 
emy of Philadelphia in 18^5. traced with 
great learning the development of a 
wide-reaching common law 'bv th^ silent. 
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gradual, yet all-sufficient power of com- 
mon u-;age and consent,' citing among 
other instances the right of a tenant for 
a temi certain to the way-going croip, Dif- 
fedorfer v. Jones, 1782, cited in Stultz v. 
Dickey, 5 Bin, 289; but not to spring 
grain,' Denii v. Bossier, i P. & W. 224." 
In WhorJey v. Karjier. 20 Sup. 347, it 
apreared that, in April. iSt)o. an owner 
of a farm leased the farm on shares. Af- 
ter the crop of i8yo was sown, and be- 
fore it was reaped, the form of tenancy 
was changed to money rent. In Decem- 
l>er, 1892, a written lea?e for 1893 was 
executed, which provided that the tenant 
"will be entitled to the use and enjoy- 
ment of what crops the farm may pro- 
duce, fruits, dairy and house rent?, and 
is to get all of the crops now sown and 
growing, but is to put out another crop 
of wheat in the fall of 1893, at his . 
cost, lo e<|iial the crop now sown," 
.\])ril. igoo. the tenant removed from the 
premises and a dispute arose as to who 
was entitled to the crop sown in the fall 
of 1899. and reaped in the summer of 
ii/K). It was held that the tenant was 
entitled to the crop. 

In r.rim v. Rohn. 53 Sup. 39. there w 
a provision in the lease that "when the 
lessee leaves said farm, he must leave 
the crop sowed for his successor to har- 
vest for the fourth bushel." The court 
said that "this has reference to the new 
tenant rather than to the landlord. I'or 
reasons of convenience, or because it was 
deemed desirable by the landlord or the 
incoming tenant, the latter was author- 
ized lo harvest and market the wheat. 
and for his labor in so doing was entitled 
to one-fourtli of the grain. But this docs 
not give the landlord any interest in the 
tenant's .share. The preceding provision 
of the lease gave the tenant two-fourths 
of the crop. The clause last cpioted takes 
one-fourth away from him and gives it 
to the new tenant, for which the latter is 
to harvest, thrash and market it." 

Jn our own case of Myers v. Elmer. 24 
I^nc. Law Review 347. it was decided 
that "it is the custom in Pennsylvania 
that the tenant of a farm under a lease 
from year to year is eiUitled to the way- 
going crop. If. however, the tenant ob- 
tained the crop growing on the land when 
be went into possession of it. he is not 
entitled to the way-going crop." 



Was, then. Metzger entitled to the one- 
fourlh of the crop harvested in the sum- 
mer of 1920? It is admitted that, when 
he took possession of the land as a tenant, 
he did not receive the whole of the grow- 
ing crop. He did receive the one-fourth 
of it for harvesting it, his father, the pre- 
ceding tenant, receiving another one- 
fourth. While the ownershiji of the land 
changed from time lo time in the suc- 
ceeding years, there is nothing in any of 
the leases which distinctly precludes him 
from receiving his share of the fall grain. 
We are. therefore, of the opinion ih.it. 
luider ordinary circumstances, he would 
have been entitled to a verdict for the 
sum of S540.84, with interest, the admit- 
ted value of one-fonrth of the grain put 
in by him but harvested after he had left 
the ])remises. However, as, tmder the 
contract, for the la.'Jt year, he was to pav 
the road tax and did not do it, the sinn 
of S89.11 was properly deducted from 
the above amount, for. even though there 
was a dispute between them as to the 
corn, that was adju.sted and paid and now 
can form no part of this controversy. 
The verdict was, therefore, rendered for 
the sum of $467.48. which was the value 
of one-fourth of the grain less the rond 
tax which hchad contracted to |iay. plus 
ti:e interest, and this we are of o]>inion 
was a proper solution of the dispute be- 
tween the parties. 

After carefully considering the whole 
question, we think that the rule for judg- 
ment for the defendant noii obstiviti' ver- 
edicto should be discharged. 
Rule discharged. 



Hodson V. Dailey 
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Motions for new trial and jiulgmcnt n. 
V. New trial granted. ,-> , 
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R. P. & M. R. Marshall, for plaintiff. 
Alfred M. Lee, for defendant. 

July 12, 1921, Evans, J. — At the close 
of plaintiff's testimony, counsel for plain- 
tiff moved to amend the statement of 
claim, changing the date of the alleged 
assault from November 22nd to October 
22nd. and defendant's counsel plead sur- 
prise and moved to continue the case, 
which motion was refused. 

While the defendant stated on the wit 
ncss stand positively that he was not at 
the plaintiff's house on October 22nd, and 
stated as positive where he was, yet there 
may have been an injustice done to the 
defendant by changing the date, and it 
may be true, as alleged by his counsel at 
the arguntent of the motion for a new 
trial, that he was not prepared to present 
the defense to the charge of having com- 
mitted the assault on the 22nd of Octo- 
ber as he would have had he had time to 
consider the matter. For that reason and 
that reason only, a new trial is granted 
and judgment n. 0. 7'. overnded. 



Q. S. of Crawrord Co. 

Commonwealth v. Adsit et at. 

Roiids— Township supervisors — fail- 
ure to keep highiivy in repair — Jurisdic- 
tion is in justice of the peace and the 
misfeasance is not indictable^Acts of 
March SI. iSoS, and July 14, 1917. 

Under the General Township Act ot July 
14. lai7, P. L. 840-995, art. ill, ch. vl, the 
failure of supervisors properly to construct 
and maintain highways within their township 
Is not a misdemeanor, and. therefore, no 
longer the subject of indictment, but the 
Jurisdiction now is in the justice of the peace. 

Neither Is such mlsfeosance indictable at 
common law, since the At-t of March 21, 180S. 
4 Sm. Laws. 332, provides that where a rem- 
edy Is provided or duty enjoined by an act of 
assemhly no penalty shall be Inflicted, or anv- 
thing done agreeably to the provisions of the 
common law in such cases, further than 
shall be necessary for currying such act Into 

^Motion to quash indictment. 

A. L. Thomas and C. Victor Johnson, 
for motion. 

August Deip. District Attorney, contra. 



Sept. 9, 1920, Prather, P. J.— Defeinl- 
anls are indicted as supervisors of Green- 
wood Township for neglect to keep in re- 
pair certain public highways within saiJ 
township and for failure to remove therf- 
from loose stones in the beaten track. 

The question involved is whether the 
offence complained of is indictable eiihtr 
at common law or under the statutory 
law. The general duties of su]>ervisor> 
with reference to highways, the nun- 
discharge of which is complained of in 
this indictment, together with the penal- 
ties for failure to discharge, are enumer- 
ated in the Act of July 22, 1913, P. i,. 
915. Sections 19 and 20 of this act make 
such misfeasance indictable as a misAt- 
meanor. The said act rcjiealed all acts 
inconsistent therewith, and, therefore, iis 
]}enal jirovisions seem to have furnished 
the only remedy for the default com- 
plained of. It is apparent that ihe dis- 
trict attorney relied ujxjn the sections 
cited as authority for the indictment. 

These sections, however, were speci- 
fically repealed by the General Township 
.Act of July 14, 1917, P. L. 840-995. .\rl. 
iii. ch. vi, of this General Township Act, 
t)eginiiing at page 865. enumerates the 
duties of supervisors relative to the 
maintenance of public highways, and 
section 240 of this act, in the same chap- 
ter, provides the penalty for failure to 
discharge these duties as follows : ".-\ny 
township supervisor, township superin- 
tendent, roadmaster or contractor em- 
ployed to work on the roads, bridges and 
highways of any townshij> of the second 
class, who shall violate any of the pro- 
visions of this act. other than those for 
the violation of which specific penalties 
are provided, or who shall fail, neglect or 
refuse to carry out the provisions of this 
act, shall, upon conviction before a jus- 
tice of the iieace, be sentenced to pay a 
fine of not more than $50, to be collected 
in the name of the township as other 
debts of like amount are collected. .-\11 
such fines shall be paid to the township 
treasurer, for the use of the road fund." 
Such misfeasances as the failure of su- 
l>ervisors to jiroperly construct and main- 
tain highways within their township is no 
longer a misdemeanor, and, therefore, no 
longer the subject of indictment in the 
Quarter Sessions under the statute. The 
jurisdiction now by the statute is in the 
justice of the peace. 
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Our second in<|iiiry is whether such 
misfeasance is indictable at common law 
This is answered by reference to the 13th 
section of the Act of March 21, 180" 
Sm. Laws, 332, which provides: "In all 
cases where a remedy is provided, or duty 
enjoined, or anything directed to he done 
by any act or acts of assembly of this 
commonwealth, the directions of the said 
acts shall be strictly pursued ; and no i)en- 
alty shall be inflicted, or anything done 
agreeably to the provisions of the com- 
mon law in such cases, further than shall 
lie necessary for carrj-ing such act or acts 
into effect." 

We are. therefore, of the opinion that 
the causes of complaint laid in the indict- 
ment are committed to the jurisdiction of 
a jnstice of the jieace. and that an indict- 
ment in the Court of Quarter Sessions 
will not lie. It follows that the indict- 
ment should he cjuashed. 

Now. Sept. 9, 1920, indictment 
quashed." 



Hyde Estale 



7"«.r, collali^ral Inheritance — Second 



There cnnnot. tn tlio al.sence -if friuiil. ;if- 
cwtffit or mistake, Iw a set-onii u.|iliiai.>-eni<'nt 
of property of a dccpilpnt for tlie nurposis 
o: (collateral Inherltiuice \a%. ami the cmlv 
remeily for the erroneous Pxprcise of Judg- 
nicnt by the apprnlser Is by aiiiieal. 

Whfire an appraisement or a deoeiient's 
est.-ite was nuide for the purpowp of CDlliiteial 
Inhoritunee laxallon, and twenty-six yeais 

the same purposes, of real estal(> which wjis 
not included in the Unit ai>|>riiltM'monl. and 
on appeal from the s«ton<]i ittipi^iisem'Cnt. 
there was va^rue t^'stimony, without any 
particulars, to the effect that the ftrnl ap- 
praiser had appraised all the property of 
thp decedent that had l>een pointed out to 
»nd thare was credible evidwice that 



trt-fol 
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between c<i 



I for t 
or his 






relative ti the land omitted from tlie flrst 
appraisement : that thi? d^redent's i.ntereHl 
In the land was then wi-ll known to all 
conoernedr and that the result of the ap- 
IwafBement was apparently !>atlsractory to 
all: the appeal was sustained, and Iht- 
Si^cond appraisement was aet anlde. 

Ajipeal to the Orphans' Cotirt of 
York County, Pennsylvania, from the 
collateral inheritance tax appraisement in 
the estate of Lydia Ami Hyde, late of 



S])ring Oar<!en Township, said county, 
deceased, .\ppeal sustained. 

Cochran, Williams & Kain, for appel- 
lant. 
5'. K. McCall, for appellee. 

October 3. 1921. Wanner, P. J. — The 
decedent, Lydia Ann Hyde, died April 3. 
]8<J4. and a collateral appraisement of her 
estate was filed in the register's office on 
the 19th day of May, 1894, which omitted 
therefrom two tracts of land in which 
the decedent held an imdivided interest 
under the will of her deceased father, 
Joshua Heyd. Upon the discovery of this 
omission the present register of wills had 
a collateral a;i])raisenieiit of the interest 
of the decedent in said real estate made, 
which was filed in his office on the i6th 
i\w of lunc. 11120. From that appraise- 
ment this appeal was taken and it is con- 
tended that the first appraisement was 
final and conclusive, because no appeal 
therefrom was taken by the Common- 
wealth within the time prescribed by 
statute. 

It was held in Moneypenny's Estate, 
181 Pa. 3a), that there cannot, in the ab- 
sence of fraud, accident, or mistake, be a 
second ajipraisement of the decedent's 
property for purposes of collateral inher- 
itance tax, and that the only remedy for 
the erroneous exercise of judgment by the 
ajipraiser. is by appeal. 

It is cfmceded by counsel in this case. 
that there is no evidence of fraud or ac- 
cident in connection with the first ap- 
praisement in this estate. Neither is there 
sufficient evidence of any mistake of fact 
in regard to the decedent's real estate at 
the making of the first appraisement. 

The a]>]iraiser, now a very aged man. 
has no specific recollection of the facts 
and circumstances attending that ap- 
praisement, and only speaks of a vague 
impression which he has that he ap- 
liraised all the pro]ierty which was 
pointed out to him. When, where, or 
by whom this may have been done, does 
not appear. This is manifestly insuffi- 
cient to establish any mistakes of fact as 
to this real estate on the part of the ap- 
praiser in making the appraisement or to 
assist the court in determining its 
validity. 

The testimony of D. K.|Trimi^i^;j^jo}Je 



the attorney who conducted the proceed- 
ings on behalf of the estate when the first 
appraisement was made, is much more 
direct and clear, as to certain material 
facts within his l^nowledge. He say 
there were conversations between himself 
and the reg^rslcr or his deputy in relation 
to the Joshua Heyd will, and the deced- 
ent's interests in this land under its pro- 
visions. He is not certain of the apprais- 
er's presence at these conversations, but 
he is certain, and rei>eatedly says, that the 
fact of the decedent's interest in the land 
in question was well known to all con- 
cerned, and that the result of the ap- 
praisement was apparently satisfactory tc 
all. This statement was not contradicted, 
and »he court has personal knowledge of 
the integrity and credibility of the 
ness. who is a highly rcsjiected memlx;r 
of this bar. 

There is nothing in the evidence which 
proves that there was any mistake of fact. 
as to the existence of the decedent's in- 
terest in this land, at the time of the ap- 
praisement, in the mind of either the reg- 
ister, or the collateral appraiser. The 
burden of proving the existence of facts 
invalidating the first ajipraisement is on 
the Commonwealth, ln-cause the legal 
presumplion is that the proceedings were 
regular and legal in all rcs])ccts until the 
contrary is shown. This is, therefore, 
not a case of after discovered property 
which was not known to the register or 
the collateral appraiser, when the first 
appraisement was made and which might. 
under the contention of appellee's coun- 
sel. Ije subject to appraisement. 

The cases cited hy counsel at the argu- 
ment and those cited by the Supreme 
Court in Moneypenny's Kstale. siii>ra. are 
all to the effect that under circumstances 
like these, there can be no legal second 
appraisement of decedent's estate for col- 
lateral tax purposes. 

The conclusion we reach from the evi- 
dence is that the omission of these tracts 
of real estate from the first appraisement, 
was made by the appraiser wilh knowl- 
edge of tlie existence of the interest of 
decedent therein. If a mistake was made 
it was an error of jndgmcnt on his part 
for the correction of which, the only 
remedy is an appeal: Moneypenny's Es- 
tate, i'8i Pa. 309; Lucas' Estate, 21 Dist. 
Rep. 758. 



Now, to wit, October 3, 1921 : Thu 
appeal is sustaine<! and the collateral a]>- 
(jraisenient filed in the register's office by 
the collateral appraiser of the estate of 
Lyilia Ann Hyde, deceased, on the i6th 
day of June. 1920, is hereby set aside. 

Q, S. of Washington L'" 

North Slrabane Township 



Tax colleclor—Coiistriiclioii of Stc- 
liitcs — Incoitsislent Acts of Asscmbl}; 
passed at same session— 1 m plied repeal 
—Acts of May 17, 1917. P. L. 221; July 
14, 1Q12. P. L. S61; See. iS$. 

Thp Act of May 17. ]91T, P. L 221. vesta in 
the County Co mm i,s si oners power to fill ft 
vnc-iincy in Ihe office ot Tax Collector. The 
CeiKTuI Township Act of July 14, 191T. P. L, 
SBI. Sectf n 183, vests this power In the Court 
of Quarter Sessions. The repealing aeotion 
of the latter act provides that the said art 
shnll not repeal any other act acioptetl at the 
; sesnion of the legislature, "whether 
acts were adopted prinir to the passage 
ila a''t or shall be adopted subsequent to 
Ihp i)!is.'«iKe of this act." Acting under the 
" - n.Tineil net Ihe County Commissioners 
linted D. W. Templeton; acting under the 
nrt, thi- Court of Quarter Sessions ap- 
pointed W. P, McConnell. Held, Ihat while 
■ 1' Art of ,Julv 14 did not specifically repeal 
:it of May IT. It did so by Implication, the 
o nets being wiinlly Inron^Btent anil the 
tt ex|)resslon of the legislature being that 
lich should govern. 

Rule to set aside and vacate an ap- 
inlment to fill the office of tax collector, 
RnJL' discharged. 

Howard IV. Hughes. County Solicitor. 
for rule. 



F.r'.i- 



■ Cum 



.\j)ril 20, K>2i, McUvaine, P. J. — An 
\ct of Assembly approved May 17, 1917' 
P. L. 221. provides as follows: "If any 
vacancy shall occur in the office of tax 
collector * * * of any township * 
' : or if any other vacancy shall oc- 
cur hy death, resignation or otherwise * 
* * ' the county commissioners of the 
county in which such vacancy exists shall 
till such office by appointing a suitable 
j^erson resident of the district in which 
tich vacancy exists. * * *" 

An Act of Assembly approved the 14th 
day of July, 1917, P. L. 861, in Section 
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J83. provides: "If the electors of any 
township of the second class shall fail to 
choose a tax collector * * *, or if 
racanc^' shall occur in the office by death 
• * • the Court of Quarter Sessions 
sliall. upon presentation of a petition of 
any citizen who is a resident of the town- 
ship, setting forth the facts, appoint a 
|)erson to till the vacancy for the unex- 
pired temi of the |ierson whose place he 
is appointed to fill." 

The court, acting under the provisions 
of the last named act, appointed W. P. 
McConnell tax collector for North Stra- 
bane Township to fill an existing vacancy. 
The county commissioners, acting under 
the first named act, appointed D. W. 
Tenipleton to fill the same vacancy. The 
sohcitor for the county commissioners 
now asks the court, upon the rule herein 
granted, to vacate the appointment that it 
made, to the end that the appointment 
made by the county commissioners may 
stand as the valid and legal apixiintment. 
Section 183 of the Act approved the 
14th day of July, 1917, is part of "An act 
concerning 'townships : ami revising, 
amending and consolidating the law re- 
lating thereto:" which Act is generally 
known and cited as "The General Town- 
ship Act," That township code thus en- 
acted has 22 chapters. The last chapter 
is designated "Acts of the General As- 
sembly Repealed." After specifically re- 
pealing a great number of acts s[)ecificallv 
designated. Section 1501. provides: ".Ml 
other acts and parts of acts inconsistent 
with this act are re|)ealed." And then 
provides : "This act shall not rei>eal or 
modify any of the provisions of any Act 
of Assembly amendatory of law in force 
at the time of the jMissage of this act, or 
otherwise adopted at the session of the 
General .\ssenibly of one thousand nine 
hundred and seventeen, whether such 
acts were adopted prior to the passage of 
this act or shall be adopted subsecpient to 
the passage of this act." 

What effect, if any. does Section 1501 
of the General Township .Act have upon 
the .Act of .Assembly ajiproved May 17. 
JQi?. and upon the iS.^rd section of the 
Act approved the 14th day of July. 1917? 
Or, to state the question in another way. 
does Section 1501 repeal Section 183 of 
the Act of which it is a part? In other 
words, must this court so construe this 



Act of Assembly as to put the legislature 
in the position of making a law and re- 
pealing it in the same .Act of Assembly? 
We think not. And therefore, such in- 
terpretation of Section 1501 must be 
sought as not to involve the legislature in 
such a glaring inconsistency. We must 
remember that the last chapter of the 
code wa.s devoted to specific rejieals of 
specific Acts of assembly, and all that 
that part of Section 1501 is intended to 
assert is that the legislature in that chap- 
ter did not intend to specifically repeal 
any act that had previously been jiassed 
by that same legislature or that might be 
pas.sed after the General Township Act 
was passed. That, therefore, would leave 
l)oth the Act of May 17, 1917, P. L. 321. 
and the 183rd section of the Act of As- 
sembly approved the 14th of July, 1917, 
P. L. 86i, on the statute book, and the 
(luestion which one should prevail would 
be a matter for the courts of the state to 
determine. This being the case, we are 
of opinion, and were at the time we made 
the appointment that is now sought to be 
annulled, that the .Act of .Assembly last 
passed is the one that should be observed 
in making appointments to vacancies in 
the office of township tax collector, and 
not the former act. The same power in 
these two acts is given to different bod- 
ies, and they are wholly inconsistent, and 
being wholly inconsistent, we think that 
the former act, although it is not ex- 
pressly re|)ealed by Section 1501, yet it is 
rejiealed by implication, and that it was 
lot in the power of the legislature of 
9 1 7 to say that the courts shoukl not find 
that the former act was so repealed by 

[plication. 

And now. April 20, 1921, this rule 
came on to be heard and was argued by 
isel ; whereupon, it is ordered, ad- 
judged and decreed that the same be dis- 
charged at the cost of Washington 
Count V. 



. of Dauphin Co. 

Commonwealth of Pennsylvania v. 
Donatello 

Surety of the peace — Record. 

In a Bur*ty of tTip peace onfie a findlnft 
by the justice that there was actual daninT 
to the prosecutor tn body or estate Is jurls- 
(iictionnl and must appear upon the record. I, 
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Motion to quash information in sure- 
ty of peace case. Iiifoniiation quashed. 

Philip S. Moycr, for plaintiff. 

Itarncst & Mihior, for defendant, 

November 29. 1920, Hargest, P. J.— 
This is a surety of the peace case and 
comes before us on a motion to quash the 
information, return and transcript of the 
justice of the pe;ice. The reasons as- 
signed in support of this motion are tliat 
the information fails to show, as re- 
quired by the Act of May 18. 1909. P. L. 
42, that the defendant threatened to in- 
jure the prosecutrix either in body or es- 
tate ; that it fails to set forth any words 
that the defendant may have sj>oken, and 
that the record fails to show that the 
"prosecutrix's danger of being hurt in 
body or estate is actual and that threats 
were made by the defendant malicionsly 
and with the intent to do harm." 

The infonnattnn charges that the de- 
fendant "did maliciously and with intent 
to do harm, threaten to injure her and 
followecl her on the public highway con- 
tinuing to make all manner of threats 
against her." The record shows that be- 
fore the hearing "the third section of the 
Act of 1909, P. L. 42, was read to the 
parties and the opportunity afforded and 
the suggestion of compromising made, 
the parties being unable to agree. After 
hearing the evicience and considering the 
character of the defendant, the defend- 
ant was placed under $150.00 bond to 
ajipear at court. 

Section 1 of the ."^ct of Assembly re- 
ferred to provides thai the justice shall 
bind over the defendant only when the 
evidence shows to his satisfaction that 
the prosecutor's or |)rosecntnx's danger 
of being hurt in body or estate is actual. 
and also that the threats were made ma- 
licionsly and with the intent to do harm. 
While the information charges that the 
threats were made maliciously and with 
inlent to do harm, there is no finding by 
the justice that there was any actual dan- 
ger to the prosecutrix in body or estate. 

In the case of Commonwealth v. 
Keener. 24 Dan. Co. Rep., 183, this court 
has held that this is a jurisdictional fact 
and should appear upon the record. 

For this reason the defendant's motion 
must prevail and the information, return 
and transcript are hereby quashed. 



Mengel & Mengel v. Cruise 

Real estate brokers — Compensation 
from both vendor and z-endee. 



broker 



n order to be e 



A real eRtnte b 
o comiicnaution from tlie vendor for ser- 
'Ices must In dealing with that paj-ty, e»- 
Tciae the utmoat good faith, and cannot 
aoeppt eniplovnient and pay from both hIiIps 
withcjut niakliiR that eircumatanee known 
and obt^iinlng express and unequivocal con- 

Rule for judgment n. o. v. Judgment 
for defendant. 

John B. Stevens, for defendant and 



Pitiil H. Price, contra. 

May J. 192[, Endlich. P. J.— The 
plaintiffs in this case are a licensed fimi 
of real estate brokers. The defendant 
was the owner of a property which was 
reported to be for sale. John S. Fisher 

an agent in the employ of the plaintitTs. 
He had a customer by the name of Wil- 
liam IJavis for the purchase of the de- 
fendant's premises at a price miming tip 
to $7,000. Fisher called ujKjn the de- 
fen<bmt, told him he had a buyer for his 
proi)erty and made offers to him begin- 
ning with $6,000 and going up as high as 
$6yoo. at which figure the defendant 
agreed to sell, signing a contract to that 
■itecl. siipniating for the payineni to the 
]>latntiffs by defendant of a commission 
of 2 per cent. Subsequently, the defend- 
;int refusing to convey the properly, the 
jilaintiffs brought this action to recover 
the stipulated commission. At the con- 
clusion of the trial the defendant asked 
for binding instructions, which the court 
<leclined, directing instead a verdict in 
favor of the jjlaintiffs and entering a rule 
for judgment for the defendant no» ob- 
staiilc veredicto. 

There is no doubt about the principle 
that a real estate broker, in order to be 
iititled to compensation from the vendor 
for services, must, in. dealing with that 
I>artv. exercise the utmost good faith : 
Singer v, JlcCormick, 4 W. & S. 265; 
Kverhart v. Searle, 71 Pa. 256: Pratt v. 
Patterson's Ex'rs, 112 id. 475; Wilkin- 
son V. McCullough, 196 id. 205: De^r- 
mit V. Milnor, 20 Pa. Super. Ct. 369: 
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l.inderman v. McKenna, id. 409; Lease Sur testimony and argument in Com- 

V. Christy, 28 id. 507; Clark v. Hubbard, [monwealth v. Alfred Gro^s, in the Court 

44 id, 37, and cannot accept emploj-ment j of Quarter Sessions of York County, 

and pay from both sides without making Pennsylvania, infornialion for non- 

thnt circumstance known and obtaining j maintenance of his mother. 

express and unequivocal consent thereto : ' 

K. K. Co. V. Flanigan. 112 Pa. 558; Rice 

V. Davis, 136 id. 439; Finch v. Conrade's 

Kx'r. I S4 id. 326 ; Evans v., Rockett, 32 

]'a. Super Ct. 363; Marshall v. Reed. id. 

(ky; Mitchell v. Schreiner, ' 43 id. 633. 

I See also Girts v. Shaw, 70 id. 345. 

which does not seem intended to depart 

from what was said in Mitchell v. 

Sell 

re f ers ) . 



C. iV. A. Rocbozy.-. district attorney, 
and Charles E. Zcrfimj. for Common- 
wealth. 



John 



. Iloohcr, 



OcEolier 3, 1921, Wanner. P, J. — It was 

contended at the hearing of this case that 

il!ej;itiinale, was 

■laintiffs' case here. Therris""mrha|)s "'" '-""""M" ^^'IJI'^""' "^i" "'"'''"' ""''^'' 
.-Monsh in the cvi<iencc to sh.iw that it'^^pr" visions of the Act of June 13. 
.hat was said by Fisher to the defendant , \*^36, P- L. 34^, see. 28, which requires 
n>t-ri-eij ihc latter of llie fact thai ).l;iiii- 1 >''''\"ie "father and grandfather, and ^tlie 

ilT- lind a customer for tlie properly and ' 



acting for bin 
tlie crises cited, there is not enough to 
-hiiw that the defendant c.'cpressly agreed 
Jli:it they should do so and yet he eii- 
litled ti) a commission from the vendor. 
'I'he cireumstance that the plaintiffs have 
not been ]iroven to have adnall;. received 
;t commission from iheir customer in 1101 
decisive: see Marshrjl v. Reed, 32 Pa. 
Sttper. Ct. 60. 63. [ndecd. in the light 
fif t!ie authorities referred lo. to which 
■ ii,-iny similar ones could he added if iiec- 
(■-•iary. it seems clear that a verdict onghl 
to have I)eeii directed in favor of the de- 
fendant and that he is entitled now to the 
entry of judgment 11. o. v. Accordingly, 
the rule lo show cause is made absolute. 



of 



Commonwealth v. Gross 

Mainlciiaiice — ■Jllcijitimatc. liahiHl 
to support mother. 

The Act of July lOlh. 1901, T'. L. e,"!!!. rp- 
ln t iiiK t. . lllPsitimales, iimvlUi'H tlial tin. 
iinHhiT nf an illpRlttraatp rhil.l aint her hinr«. 
jinil hpr IMegltdniale child and ils hplrs. Hhiill 
l.e muluiiliy liable one lo Hie o " 

ihf stfil'i child or children liiiil b 
l,-i\%-rui wedlock. 

An llloBltlmate aon i.-* linble for 
r>f hlR mothec under the samp cii 
»-tii'-h W'luld Justify the o. urt In 
■ ,r<I*?r or miiintenance against e 



iiother and grandmother, and the t 
dn'ii and grandehildren of every jiuor 
person not able (o work.- shall at their 
(iwn charge, being of sufficient ability, re- 
lieve and ninintain such ]K)or |)ers(m, at 
such rate as the court of tiuarler sessions 
of the counly where such poor person 
reside-; shall order and direct." It is true 
that, at the English common law a basUird 
was held to he iiiilliiis fiUiis, and inca|>al)le 
of inheriting cither from his putative 
fallier or from his mother, and was with- 
out heirs exccjit those of his own body. 
There was an absence of the reciprocal 
rights and lialjilities legally existing lie- 
twecn parents ami legitimate children. 

In this and other states, however, the 
rigors of tlie common law rule have been 
niitigalod by slatuies, increasing the 
rights of illegili mates, esjieciatly in ref- 
erence to iithcrilaiKe from and through 
Iheiv molliers. Section 13, of the ■'Inles- 
tale Act" of June 7. 1917. P. L. 4^1). 
wln'ch is a substiluie for former legis- 
lation, contain-, a siimmaiy of the present 
statutory law on this subject, in PennsyN 



Tlie statute, hov 

1«^ directly condnsi 

before the conn, i 

i(;oi. P. L. 639. s 
'i"f I that "Ilfegitimale 
'"I and be known by tbi 

inolher. and the commor 

i-:.' milliiis filiiis shall no! ai:|)Iy as WUv 

'^ the mother and her illegitiinale cJiild 

■children. lint the mother and her he 



vcr. which seems to 
■ of llie question now 
the Act of July 10, 
•, I, which [irovides 
Iiildreii shall take 
ime of their 
V doctrine of 
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and her illegitimate child and ils heirs, 
shall be mutually liable one to the other, 
and shall enjoy all the rights and privi- 
leges one to the other, in the same man- 
ner aiid to the same extent, as if the said 
child or children had been born in lawful 
wedlock," This seems to clearly estab- 
lish the same reciprocal statutory rights 
and liabilities between an illegitimate 
1:1111(1 and its mother, as would have cx- 
isled if it had been born iu lawful wed- 
lock. It is well settled that a legitimate 
child is bound to supjmrt its destitute par- 
ents under the provisions of the Act of 
1836. when shown to be able to do so. \V 
conclude therefore, that this defendant 
under the terms of the Act of 1836, jw/ro, 
is bound to contrihute to the supi>ort of 
his mother in Ihis case, if the facts de- 
veloped at the hearing were such as 
would have justified the court in making 
an order of maintenance against a legiti- 
mate child. 

The evidence taken at the hearing 
shows that the defendant's aged and en- 
tirely destitute mother is hving with her 
daughter in a dwelling house, which it is 
alleged was conveyed by her to the 
daughter in considreation of the latter 
living with and caring for her. But it 
a|)|)ears that the daughter is unable to 
earn enough to support her mother and 
herself, and they have recently been to 
some extent de])endeiit upon the chari- 
table assistance of their neighbors. Un- 
der these circumstances we are of the 
opinion that the son should contribute 
to his mother's support. He has hereto- 
fore shown his willingness to take his 
mother to his own home, when absolutely 
necessary, and has also from time to 
time contributed to her support by the 
purchase of food and other necessaries of 
life, and he is now financially able to 
render her further assistance. Should 
conditions change, so that a contribution 
to the support of the defendant's mother 
where she now resides, should prove un- 
satisfactory, a projjer change in the 
court's order may be made on application 
by parties interested. 

Kow, to wit, October 3, 1921: The 
defendant is directed to pay the sum of 
three dollars per week for the support 
and maintenance of his mother until the 
further order of the court. 



Crick 



Allegheny Co. 

. Paull et al. 



Equity — Plaintiff's right to dismiss his 

hill — Rule N'o. 2S — Ayrecmcnt — Spcciii 

inolion^E-vceptioi 1 — Pro dice. 

Ktliiity Rule No, ZS does not provide an ei- 
clusive method whert-by parties tii a r™- 
n-eilintr must aRroc In writing to dismiss a 
Iinirwdlnir in equity "tv-ithout special motlon." 
Tliis rule does not change the practice and it 
is .-till wUhln the prc)vince of the court for 1 
pro]>er cause to allow plaintiff t'l dismiss hh 

I'liilntifTa rule to be pernnitted to dismiM 
hiM bill, nicd to have a certain contract de- 
elareil void, was made absolule. where de- 
fi'iidanta' answer ahowed that they were not 
then iind could not in any aiage ot ihe case- 
I.e entitled to aHlrinntlve relief, and that tlie 
nly reiison advanced by de(end,ants were 
Ih;u they or any of thein might be ineon- 
venienced by another suit. This was not sut- 
flc'lent to come within the exception to thf 
(feneral rule thai a plaintiff should have leave 
lo dismiss his bill upon payment of the c;at^ 
if he desires to do bo. 

Sur motion ex parte plaintiff to dis- 
mis bill in equity. Motion granted. 1 

Reed, Smith, Shavi- &■ Bcal, for plain- ' 



Douglass, Fife & Young. H'alson & 
Frcrman, and John H. Rotiey, for de- 
fendant. 

Before Shafer, P. J,, and Swcariiigeiu 
J- 

July 5, 1921, Shafer, P. J.— The bill is 
by one of the ])romoters of a power com- 
pany against other promoters, and praj^s 
in effect that a certain contract, copy of 
which is annexed to the bill, made be- 
tween the plaintiff and some of the de- 
fendants of the one part and Joseph R- 
Paull, another of the defendants, of the 
other part, should be declared to be void 
or to have lapsed, by reason of alleged 
acts of the defendant Paull in regard to 
the same, and that the other defendants 
be declared to have no rights under the 
agreement. The defendant answered, 
the answer amounting practically to a 
denial of the plaintiff's claim. The plain- 
tiff refused to reply when ruled to 4'' ^■ 
and made a motion when the list was 
called to be allowed to dismiss his bill on 
payment of costs, which motion was re- 
fused. He afterwards made the present 
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motion, assigning reasons for the same, 
which he had not done before, and to this 
latter motion answers have been filed and 
a reply to these answers by the plaintitV. 
The plaintiff claims a right to have 
leave to dismiss his bill on payment of 
costs, as a matter of course, and cites the 
case of Alcorn v. Ward Co., 263 Pa. 136, 
where the Supreme Court cited and ap- 
proved the statement from Saylor's Ap- 
peal, 39 Pa. 485, where it is said that "It 
is the general rule in a Court of Chan^ 
eery that a complainant may move to dis- 
miss his own bill with costs, at any time 
before decree, and it is a matter of course 
(o iicrmit him to dismiss it." If a strict 
and literal application of this rule is to be 
made, there would lie nothing more to be 
said on the subject and the plaintiff's mo- 
tion must prevail. We are of opinion, 
however, in view of the cases, that this is 
not an absolute rule without exception 
The defendants contend that the matter is 
disposed of by Equity Rule No. 28, which 
provides that the parties may by agree- 
ment in writing, without special motion, 
consent that the bill be dismissed and 
ai^ue that the rule is intende<l to fur- 
nish an exclusive method of dismissing 
bills, and they cite to this effect the case 
of Schroeder v. Frederick, 19 D. R., 
I013. It seems to us, however, that the 
court in that case entirely misappre- 
hended the scope of the rule, treating it 
as if it provided that the dismissal of the 
bill could only be by agreement of the 
parties. As we understand it the gist of 
the rule lies in the words "without spe- 
cial motion" and that otherwise it has no 
effect upon the practice. The rule and 
(he exceptions to it are fully discussed in 
the case of Detroit v. Detroit City Ry. 
Co., 55 Federal, 569. It is there said "It 
is very clear from an examination of the 
authorities, English and American, that 
the right of the complainant to dismiss 
his bill without prejudice on the payment 
of costs was of course except in certain 
cases * * *. The exception was 
where dismissal of the bill would preju- 
dice the defendants in some other way 
than by the mere prospect of being har- 
assed and vexed by future litigation of 
the same kind-" In that case the motion 
was refused for the reason that the de- 
fendants were claiming to be entitled to 
affirmative relief. To the same effect is 



the case of Bank v. Rose, i Rich. Eq., 
394. Chancellor Harper, of South Caro- 
lina, states the law to be that the excep- 
tion is that it is within the discretion of 
the court to refuse permis.sion where the 
dismissal would work a prejudice to the 
other parties, but that the mere danger of 
being harassed by another suit is not such 
prejudice, but that wherever in the prog- 
ress of a cau.se a defendant entitles him- 
self to a decree and the dismissal would 
put him to the expense of bringing a new 
suit, the dismissal will not be permitted. 
To the same effect is Chicago & Alton R. 
R. Co. V. Union Rolling Mill Co., 109 U. 
S.. 702. 

In the present case the defendants are 
not now and could not in any stage of 
the case be entitled to affirmative rehef. 
The only inconvenience they can sufifer is 
that of being liable to another suit, if such 
is the effect of tlie order asked for by the 
plaintiff. As to the supposed effect upon 
the financing of the company, it can be 
no greater than if the claims had been 
made without bringing a suit. Besides, 
the plaintiff expressly declares in his mo- 
tion to dismiss that he does not desire to 
interfere with the financing of the power 
proposition, but desires the plant to be 
built, but only desires to preserve such 
rights as he may have against Joseph R. 
Paull, one of the defendants. 

Upon full consideration of the case we 
are of opinion that it does not come with- 
in the exception to the general rule that 
a plaintiff should have leave to dismiss 
his bill upon payment of the costs, if he 
desires to do so. The motion of plaintiff 
to dismiss his bill u]>on payment of costs 
is granted. 



p. -of Ltitckawanna Co. 

Jessup Hose Co. No. 1 v. 
Winton Borough 

Borough — Replevin — Bond of Bor- 

gh— Defective execution — Ratification 

after expiration of time for fiUng. 

Where In replevin apainst a borouRh the 
iodA duly filed by defendant waa executed 
ly twn orClclals designated therein merely na 
■president" and "secretary" respectively, 
and a format resolution ratifying' the execu- 
tion, adopted by the bcwoug-h council at IM 



at thcf 

JC 



YORK LEGAL RECORD 



earliest practicable inoment th*qreafter. 
aiiproved by the bunjess wlihin ibe 
allowed by law for hia approval. H«ld, that 
the ratillralion will date buck so na to make 
tlie bond eftectlve us ttiat of the borouKb 
fiom the day oC lla date. 

Motion to Strike off defendant's bond 
in action in replevin. 

Kiia[y[', O'Mailcy. Hill & Harris, for 
plaintiff. 

M. F. tally and E. C. Aincniuiii, for 
defeiKlant. 

September y, iij2i. Newconib, J. — Re- 
plevin for a motor Iruck valued at S5.000. 
Writ 30th July. At defendant's instance 
time for liling claim pro]ien_v bond ex- 
teiuled to Ahhu^I 3rd. ( )n ibat dale bond 
in the penal sum of Sio.ooo filed, condi- 
tioned in due form to make yood defend- 
ant's claim of lille. willi Tiie C.lnbe In- 
deiunitv 0.m|>.'inv as snretv. Tins is ibe 
b.iiul nuw at;ack.<l by niolion I., strike olj' 
f<.r reasons set forl'ii in jietitioit of Au- 
jTiisl <}\h. Same day ]i!:iintiti's slatcment 
was rded. to wbieb defendanl made time- 
ly answer by aflidavit of <lefense so tbat 
Ibe ease was at issue on the merits be- 
fore ibe motion caiiie ii]» for argument. 

The bond is objecte<l to because it was 
executed ostensibly on part of the bor- 
ouj;h by two ollieials deseribinj; tbem- 
.selves as "president and secretary" re- 
specliveiy. It is objected that such otTi- 
cers are unknown lo the law. 

The fact is that thev are the president 
ltd secretary of the l»oi 



I-'.^ 






ed tb; 



1 the 



could not binfl 
the i)nnni.!;h. Km 'by flie answer to tlie 
]ilaiiitiff's petition it appears that at the 
earliest jiVaelicable moment, to wit, the 
eveniiifif of ihc same dav, (he action of 
these officers in the i)ivinises bad been 
ratilieil bv formal roohuion of council. 

r.uf. says ].Iaintiff, this doesn't obviate 
the <ibjection because ibe rc-obilion is in- 
efiecli\e for want of a|)pr()val bv the 
liur-e-^s. To this, rci.ly is made Ibat the 
burtje-is had until the next retjular meet- 
ing of council in whicli to net. That fell 
on Seineiiiber _;ih. at which time the res- 

'J'his fact has in the meanliiiie been put 
iilioii record by su]i]ilemeiilal aii'^wcr. 

Neither the form of the bon<l nor the 
sufheieney of the surely is cballent;ed. 



Plaintiff stands on the proposition that 
I the (juestion raised is one of strict con- 
' struction because it has to do only with 
niatlers of procedure prescribed by sta- 
tute. ] fence, the argument that plaintiff 
was entitled to defendant's bond within 
the time allowed by law ; that the allotted 
I period expired August 3rd ; and to suffer 
it to be perfected by cor|W>rate action of 
ihe boroufjh, so as to make it effective as 
fletendant's undertaking, at any later 
dale, would in effect operate to extend 
the time by means at variance with the 
tenns of the statute. 

i'.ut giving due consideration to the 
regulations governing municipal action in 
such case, the reasoning would seem well 
calculated to defeat the ends of justice by 
denying defendant its eipial right to re- 
tain die |)ro]ierty in dis|iule. if it so de- 

se'^siun which would he irretrievable. To 
this -uggestion it is answered that the 
^latute affords the ]>ropcr remedy, as (he 
time needed for action by the borough 
council ill order to aulhori^' the e.xecii- 
tion of a lioiid could have been bad by 
leave of c<mrt upon due application. 

, 'Mnt is tc,-hn''crilly true. I'.ut wc are 
not i!i-^i:o'^ed lo ailopt it as fatal to <le- 
fenda-'t's posititm in the circiimsiances of 
this case. Tlie iiresideni and secretary no 
doubt acted in goor! faith in a situation 
which was appareully urgent. Their act 
ought not to be regarded as that of mere 
vnhmteers. The eoimcil had the same 
liower 10 ratify, as ihey had to provide for 
il by antecedent authority. And therefore 
one can think of no good reason why the 
action taken in that behalf — tliougli not 
eoni|ileied by approval at the hands of 
the burgess until the next regular 
ineetiu;.^ — -ihould not be deemed to relate 
back lo all legal inlvnts and purposes so 
as Id make ibe bond effective as that o( 
Ihe br.rniiirb from the dav of its dale. The 
coiurary eouchision would operate to ve^t 
the liiie to ibe disjnited properly in Ihe 
lilaintilT, notwithstanding that on the face 
iif tlie pleading's the legal title is in de- 
fendant, and plaintiff has the burden of 
overeouiiiig it bv proof of a counie"- 
vailing e'|uity. 



Tb< 



i denied and the nile ic^ 
scharged. 
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Q, S. ut Somerset Co. 

Commonwealth v. Thrasher 

Fornkatiim and bastardy — Death of a 
child after plea and sentence — Distribu- 
tion of money paid into court in licit of 
bond. 

Money paid Into court by a defendant in 
lieu of s«-urlty by one or m.ro suietifs, to 
pprform the order o( the court For the main- 
tenance of a bastard child, 1b not the proper- 
ty of the mother of the chiltt. and in the 
event oC the child's death. It is wllhln the 
power and discreti' n of the court to make 
Buch distribution of tbe fund aa npixiars to 
be Just and riropor under the clrcumstBnceK. 

Petition by mother of deceased bas- 
l;ird child for award of fund paid into 
court in lieu of security by surety. 
f^, G. Cobcr, for petitioner. 
Koss R. Scotl. for defendant. 
.\iipiist 8, iy2i, lierkey, P. J. — Mar- 
jjaret Fisher charged tbe defendant with 
being the father of her Iwstard child. 
.\fter the birth of the child the defend- 
ant waived a linding of a bill by the grand 
jury and ])leaded nolo conlcndrr; where- 
iijKtn the court imposed sentence as fol- 
lows : , 

"The sentence of tbe court is that you, 
T. K. Thra.sber, jiay into the office of the 
Clerk of Courts the cost of prosecution, 
a tine of ten dollars for tbe use of the 
Directors of tbe Poor, lying in expense 
for the use of the doctor and nurse, and 
that you pay for the maintenance of the 
child the sum of one thousand dollars in 
cash, to be paid by the Clerk of Courts to 
Marjjaret Fisher or the person who main- 
taiuh the child. The Clerk of Courts ts 
hereby directed to deposit the said sum 
of one thousand dollars at interest in the 
F.imiers' \atioiiat Hank and to pay 
f|uarteriy to Margaret Fisher or the per- 
son who maintains the child, from the 
2ijth day of July, ly^i, the date of birth 
of the child, the sum of thirty {$30.00) 
dollars, deducting therefrom 50 cents for 
his ser\'ices. until tbe fund is exhausted 
or until the further order of the court." 
Thereupon the defendant complied 
with the sentence. 
The child died May 27, ig^r. 
The clerk having jMid from the fun<l 
to the mother for the maintenance of the 
child $90.00: the doctor bill incurreil 



during the illness of the child was $7.25; 
and the funeral expenses .are $101.50. 
The petitioner requests the court to make 
an order directing the payment of the 
doctor bin and the funeral expense from 
the fund and that the balance thereof be 
distributed to her use. 

The defendant tiled an answer to the 
mother's jietition, averring: "After the 
payment of the legitimate expenses in- 
curred in the death and burial of the 
child, afhant avers that the prosecutrix 
has no right, title, ownershij), claim or 
demand whatsoever to the balance of the 
fund remaining in the hands of the court. 
It never was her property and tbe court 
is without power or authority to pay the 
same to her. This balance represents 
rather a fine or penalty paid by the de- 
fendant in settlement of the offense and 
as such is not .subject to any claim on the 
IMirt of the mother." 

The case was submitted by counsel 
ujion petition and answer. It was there- 
fore decided upon the issue raised there- 
by. 

Section 37 of the Act of March 31, 
i860, P. L. 392. provides: "If any per- 
son shall commit fornication and be 
thereof convicted, he or she shall be sen- 
tenced to ])ay a tine * • and any sin- 
gle or unmarried woman having a child 
born of her body, the same shall be suf- 
ficient to convict SHch * • * women 
of fornication; and the man by such wo- 
man charged to be the father of such 
bastard child * * • being thereof 
convicted, shall be sentenced, in ad- 
dition to the fine aforesaid, to i»ay 
the expenses incurred at the birth 
of such child and to give security 
* * * to perform such order f^^r the 
maintenance of the said child as the 
court before which such conviction is 
had shall direct and apjioint." In the 
case at bar. in lieu of security by "one or 
more sureties." the defendant paid 
$i.coo.oo into court. 

The court concludes that the doctor 
bill, funeral exj)enses, and ilic care of the 
sick infant are incidents flowing from the 
acts of the defendant and are within the 
purview of the section of tbe act of as- 
sembly cited. Wherefore, the court 
makes allowance to her out of the fnnd 
paid into court by the defendant as fol- 
lows : 



<jS 
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Cost of this proceediiif; $ 5.00 

]lr. C. \V. Fraiifz, professional 

- service .•;.-■.■■ 7-25 

'1 issue & Mitchell Garage, livery 

hill :... 1.50 

Charles B. Hunilwrrt. casket, &c.. 100.00 
Petitioner's counsel fee in this 

jiroceeding 50.00 

M.Tyaret Kislier. mother 150.CO 

The lulance of the fund, less $50.00 
for respondent's counsel fee, viz: $559.90 
is awjtrded to Children's Aid Society for 
Somerset County, auxiliary of Children's 
Aid Society of Western Pennsylvania, 
ns requested l)y respondent's counsel 
ui)on the argument of the case, and the 
Clerk of the Courts. u]>on the respondenl 
(iling a proper release to the clerk to be 
jrlaced to the files of this case, is directed 
to pay said lialance to the children's Aid 
Society of Somerset County, auxiliarj- 
to the 'Children's .Vid Society of Western 
iVnnsylvania. to he placed with the En- 
doivment Fund. 



Commonwealth v. Lena Miedl 

Criminal laiv'—Bigatny — Complaint by 
luixhiiiid at/ainsl ti'tfc — Indicltticnt — De- 
mil rrer — L imitations. 



will 



aft. 



I nn Indictment for blKii 
ini^ on tht KTOund that . . 
iliNUnt WHS mnde by the huBbitntl of the 
■nrtanl. A (Icmvirrpr swk cmly lo (li-ti-cts 
iirpnl on thi' face or the Inrtictment. 
n inilii'tmcnl for bigamy setting- tort h that 
<1p(dii)ant did i n a glvpn dale and Ihere- 
r ■■unlawfully hnve Iwo husbands at une 
id the Hiime time." is sufflclent, belnR sub- 
itHnllally In tht Innmiitge ot the Act of 
Ju-ch 27, ]3»S. P. L. 102. 

Where, in Huch ciiHe. the date Kiven In the 
ndictment Is more than two years before 
he indictment »■;»« brought, the indlclini-iit 
i-il1 not lie niWHhed iin demurrer as barred 
>y the Hlalule of limitations. This question 
trial and neither 



which toll the run 
dute of the second 
(n the indictment. 

Sur demurrer 
ruled. 



viihin the t 



I yen 



r the 



to indictment. Over 



Oliver S. Schacffer 



for demurrer. 

C. Relin. 



H. Edi/ar Slierts and (Fhi 
District Attorney, contra. 

Dccemher 24, 1920, Landis, P. J. — The 



indictment in the atmve case charges that, 
on the 13th day of June, 1918, and there- 
after, and within two years last i>ast. the 
defendant "did unlawfully have two bus 
bands at one and the same lime, to wit, 
f)tto Penn and Otto Miedl." The df- 
fendanl's counsel claims that the offense 
is not sufficiently set out therein, and for 
this reason has filed a demurrer. 

The second section of the .-Vet *of 
March 27, 1003, P. L. 102, provides that, 
"from and after the passage of this .Act. 
if any person shall have two wives or tun 
hushands at one and the same time, * 
* * he or she shall be guilty of a mi*- 
ilemeunor." In section ii of the .\cl of 
.March ,11. i860, V. L. 433, it is eiiacieii 
that "every indictment shall be deeitied 
and adjudged sufficient and good in laiv 
which charges the crime substantially in 
the language of the Act of .-Xssembly i)ro- 
hibiting the crime, and prescribing the 
pimisbnient, if any such there l>e." Fol- 
lowing this provision, in Williams v. 
Commonwealth. 91 Pa. 493. it was held 
that "an indictment which charges the 
crime substantially in the language of the 
Act of .Assembly is sufficient. * * ' 
The accused may, however, apply to the 
court o» a judge for an order for a bill 
of particidars," Again, in Conirnon- 
wealth v. Miller, No. i, 31 Sup. 309,11 
was decided that "where an indictment 
against a school director charges him 
sidistantially in the words of section W* 
of the .Act of March 31, i860, with being 
interested in a contract for furnishing 
school supplies to the district of which be 
is director, and no application is node 
for a bill of particulars, the defendant 
is not entitled to have the indictmem 
'jiuishcd liecause it was not sufficientlv 
specific as to the kind of supplies aii'l 
material furnished, or the price or price* 
agreed upon." Commonwealth v. Beattv. 
15 Sup. 5. and many other cases sustain 
this same principle. In Commonwealth 
V. I,ewandow.--ki, 74 Sup. 512, it is said: 
"The indictment in this case being in the 
words of the .Act, we see no room for ar- 
gument left to the defendant. If the de- 
fendant desired a more s|>ecific chai^. 
he .should have asked for a bill of partic- 
ulars: Com. V. McCoy. 10 Pa. Superior 
Ct. 508." 

It is trne that section 4 of the Act ot 
March 27, 1903, P. L. 102, directs that 
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"no indictment which is brought or ex- 
hibited under tections two and three of 
this Act shall be barred by any statute of 
Hniitation : Provided, the indictment is 
brought or exhibited within two years 
next after any act of cohabitation be- 
tween the parties to the bigamous mar- 
riage laid in the indictment, or, if there 
be no act of cohabitation, within tw'o 
years from the date of entering into such 
bigamous marriage." But acts of co- 
habiiation or the date of the second mar- 
riage need not, because of this section, be 
set forth in the indictment. The .-itatule 
can l>e pleaded and if in the proof it ap- 
[iears that more than two years have 
elapsed since cohabitation or the date of 
the second marriage, if there was no co- 
habitation, it will be the duty of the court 
to instruct the jury to acquit the defend- 
ant. That question can he raised and the 
defendant can have the full benefit of it 
on the trial. 

It api>ears that the complaint 
made by Otto Miedl. The defendant 
contends that a complaint by him will not 
support such an indictment. In Com- 
monwealth V. Eberly. 22 Lane. Law Re- 
view 70, the court, following Common- 
wealth V. Itarr, 25 Sup. 6oy. held that 
an indictnient should not be (juashed be- 
cause the husband of the woman with 
whom the defendant was alleged to have 
committed adultery made the complaint 
and testified before the grand jury. In 
Commonwealth v. McN'ew,3i Lane, I^w 
Review 85, we again discussed the same 
proposition, and held that "an indictment 
for adultery will not be quashed on nio- 
lion because the information was made 
In- the husband of the defendatit," when 
this question was not raised on a pro- 
ceeding for discharge, but after the in- 
dictment was found. In Commonwealth 
V. Mozart, 30 I^nc. Law Review 147, we 
modified our conclusion in Common- 
wealth V. Eberly, and held that a wife 
could not make an information against 
her husband for adulter)-. The riuestion 
in that case was properly raised on 
habeas corpus Ijcfore an indictment was 
found by the grand jury. The situation 
here is different. The defendant did not 
sue out such a writ, and has filed, not 
even a motion to quash, but a demurrer. I 
This necessarily only goes to such de- 
fects as are apparent on the face of the i 
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indictment, and nothing more, and the in- 
dictment on its face, we think, is sustain- 
able. 

We. therefore, now overrule the de- 



O. C. or Philadelphia Co. 

Whitaker's Estate 

Practice. 6. C.—Parlllioii— Appoint- 
ment of indepeiideiil trustee to make sale 
instead of executor — Act of June 7, 

Under Section 24 at tlie Orphans' Court 
rartflion Act of June 7, ISIT. P. L, 337, which 
authorlaes the court, If for any reason H 
(leema II advisable, to appoint some aultable 
person truBlee for the purpose ot making a. 
anle, the court will appoint an independent 
U'ustfe for such purpose where the personal 
intere."ls of the executorH are in conflict with 
the Interests of the petitioners tn have the 
sale made promptly and bad feeling exists 

Sembl». The court may also make such 
appointment where the executors have dis- 
pharRCd their active duties and are funetut 
officii. 

Exceptions to master's report in jiar- 
tition. 

This was a petition in partition under 
the Orphan's Court Partition Act of June 
7, 1917, P. L. 337, by tenants in com- 
mon, claiming the real estate in question 
through .\nn Whitaker, decedent. 

The master, Robert Dechert. Esq., 
found that bad feeling existed between 
the petitioners and one of the executors 

the result of a dispute over the prop- 
erty referred toin the petition, and that 
the [lersonal interests of two of the ex- 
ecutors were in conflict with the inter- 
ests of all the tenants in common to have 

sale of the premises made promptly 
after the sale had been decreed, in that 
these two executors rented their homes. 
on which they had made a number of 
■aluabie improvements and in which 
they had lived for many years, at a low 
rental from one of the family, who, in 
turn, rented the whole projierty from the 
estate at a very low rental, and both 
leases would he terminated by a sale un- 
der partition proceedings unless a clause 
was inserted in the contract of sale for 
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the protection of the tenants. He, there- 
fore, recommended that an indepnedenl 
trustee be appointed to make the sale 
rather than the executors, and suggested 
in his report the Land Title and Trust 
Company as such suitable person. In 
making this recommendation, he had be- 
fore him and duly considered, the fact 
that parties representing a majority in 
interest ajiproved the appointment of the 
executors as trustees to make the sale. 
Exceptions were tiled to his report by the 
executors. 

Rudolph Smilh. for except- 



IVillUi 
ants. 

Thomas A. Pmslcrmaker, contra. 

Aufjust 3, u)2i, Henderson, J. — Un- 
der the will of Ann Whitaker, who died 
in iS*)0, a large part of her real estate re- 
maining undivided, this jartition pro- 
ceeding' was broujjht and has been so fai 
pursued that it is now ripe for the ap- 
pointment of a trustee to conduct the 
.sale. 

Parties representing about one-third 
interest have |>etitioned for the apjioint- 
ment of an indqiendent trustee, alleging 
that reasons exist rendering it advisable 
to ap|>oint some suitable person other 
than the surviving executors. The mas- 
ter, in a careful and well-considered re- 
port, has found that these reasons exist. 

The Orphans' Court Partition Act of 
June 7, lyi?, P. L. 337, 348, provides: 
"Whenever any real estate shall be or- 
dered to be sold under jiroceedings in 
])artition, the Orphans' Court is hereby 
authorized and re<juired, in case of the 
neglect or refusal of the executor or ad- 
ministrator to execute such order, or in 
case there l>e no executor or adtniiiistra- 
tor, or in ca.se the court for any reason 
deems il advisable, to appoint some suit- 
;dile jiersim trustee for the purpose of 
making sncli sale. * * •" 

It migln well be argued thai the exec- 
utors are functus officii (see Ilenson's 
I\state, 12 Hist. R. 3^6), for the reasons 
thai they (jualilied over thirty years ago, 
their active duties liave U)ng since ceased 
an<] certain s!i;tres of the real estate have 
|.as<ed by t!ie wills of the devisees of Ann 
Whitaker to llieir devisees, and. in turn, 
by llie wills of the I.Mter to certain of the 
|ireseul parties. 

Ujjon reviewing the testimony taken 



before the master, we concur in his 
findings, and are of the opinion that we 
should exercise the discretion permitted 
by the act and appoint some disinterested 
and suitable preson to execute the order 
of sale. 

The exceptions are dismissed and a de- 
cree will be entered accordingly. 



Decker et al. v. Pappas 

Ejectment — Landlord and tenant — Ac- 
ceptance of rent after amicable judgment 
— Waiver of forfeiture.. 

After an amlciible Judcment In ejectment 
has been entered against a tenant, accept- 
ance o[ reni In actordance with the terms o[ 
the lease (unless oftercd and accented after 
I possession has been surrendered In seltle- 
I nnnt of pkilntlfTs claim for mesne profltsac. 
1 crueii) constitutes a waiver of the forfeiture. 
i^lnslatPH the lease and the Judgment in 
pj<ct:nent entered ihert-rn must fall. 

Rule to strike off judgment in eject- 
ment. 

E. A. Solomon, for plaintiff. 

Jime, 1921, Hirt, J.— Use-plain tifls on 
January 22. 1921. entered judgment 
against the defendant in an amicable ac- 
tion of ejectment on an alleged forfeit- 
ure of a written lease, under which de- 
fendant was in possession of the land in 
dispute. The lease contains the usual 
confession of judgment in an amicable 
action of ejectment on failure of the les- 
,see to keep all the covenants of the lease. 
The violation of the terms of the lease 
upon which the allegetl forfeiture is 
based is the allegation that defendant has 
occupied and used the premises for pur- 
poses other than those stipulated in the 
le.".se. 

A rule was granted on <lefendant's mo- 
lioii to strike off the judgment so entere<! 
and at the argument on the rule it was 
admitted of record by counsel for plain- 
tiffs and defendant that since the entry 
of judgment in ejectment, use- plain tiffs 
have acce|)ted rent which accrued after 
the entry of judgment, for the months 
of January, February, March and .\pril. 
1021. Under these facts, defendant's 
reii^edy in .strictness, is by motion to open 
judgment and not to strike off; but inas- 
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much as this admission is before the 
court and the facts admitted control the 
validity of the judgment, the case can 
be disposed of on the present motion. 

We are of the opinion that the prin- 
ciple stated in Newman v. Rutter, 8 
Watts, 51, decides the question involved. 
It was there held "Whenever a landlord 
means to take advantage of a breach of 
covenant, so as that it should operate as 
a forfeiture of the lease, he must take 
care not to do anything which may be 
deemed an acknowledgment of the ten- 
ancy, and so operate as a waiver of the 
forfeiture, as distraining for the rent, or 
bringing an action for the payment of it, 
after the forfeiture has accrued, or ac- 
cepting rent. Bui. N. P. 96; Woodfall 
227 ; Bar on Leases 2a6." See also El- 
liott V. Curry, i I'hila. 281. Applying 
this principle to the present case, we are 
convinced that after an amicable judg- 
ment in ejectment has been entered 
against a tenant, acceptance of rent in 
accordance with the terms of the lease 
(unless offered and accepted after pos- 
session has been surrendered in settle- 
ment of plaintiff's claim for mesne pro- 
fits accrued) constitutes a waiver of the 
forfeiture, reinstates tbe lease and the 
judgment in ejectment entered thereon 
must fall. This principle worked some 
inconvenience, but no real hardship on 
the landlord, for after entry of judgment 
and recovery of possession of the land, 
the landlord may maintain an action for 
mesne profits in lieu of the rent reserved 
in the lease. 5 Pepper and Lewis Digest, 
7823. 

The rule granted January 2T, 1921, is 
now. June, 1921, made absolute. 



Franklin Sugar Refining Co. v. 
Fulton, Mehring & Hauser Co. 

Plamtiff's statement — Necessity of 
averring whether contract is written or 
verbal — Averment of partly written and 
partly verbal contracts — Improper to at- 
tach copies of papers ■which arc not part 
of the contract — Sections p and j of the 
Practice Act of 1915. P. L. 483. 



A plaintlfTs statement which did not spe- 
clflcaJly aver whether the contracU in suit 
were written or verba], as required by Sec- 
tion 9 ot the ITactlce Act of 1S15. P. I* 483. 
waa alrlcken oft, with leave to die a, new 
statement within fifteen days. 

If a contract Is verbal, or partly verbal and 
partly written, It belonga to the claaa of parol 
contracts, and should be ao declared upon, 
and the t^rms and conditions should be ac- 
curately and specidcaJly averrciJ In the plain- 
tiff's etatement. 

The defendant Is enUtled to full and ape- 
clflc Information as tn all the details of the 
alleged contract In suit. th«< breach of the 
aamft and the damages claimed, in order 
that he may determine whether to admit or 
deny them in whole or in part. 

Copies of letters, memoranda of sales, Ac, 
which are not parts ot the contract In eult, 
but mere Instruments o( evidence of other 
facta, should be omitted from the plaintlfTs 
statement, as provided in Section 5 of the 
Practice Act of 1»16, P. U 483. 

Sur motion to strike off the plaintiff's 
statement in Franklin Sugar Refining 
Company v. Fulton. Mehring and 
Hauser Company, No. 152 August Term, 
1921, in the Court of Common Pleas of 
York County, Pa. Motion granted, 

James G. Glessner, for motion, 

Harvey A. Gross and Henry S. Drink- 
er, Jr., contra. 

October 24, 1921, Wanner, P, J. — The 
statement is open to the objection that it 
does not specifically state whether the 
eight contracts in suit are written or ver- 
bal, as required by Section 9 of the 
"Practice Act, nineteen fifteen" P. L. 
483; International Clay Machine Co. v. 
Keystone Clay Co., 29 Dist. Rep. 753; 
Gilmer Brothers v. Walker, 29 Dist. Rep. 
510; Philadelphia Gear Co. v. Chmax 
Machine Co., 29 Dist. Rep. 493. 

If they were in writing, the statement 
should set them forth in full with an affi- 
davit of the correctness of the copies 
thereof, as required by the rules of this 
court. In that case, copies of letters, 
memoranda of sales, &c., which are not 
parts of the contracts themselves, but 
merely instruments of evidence for the 
])roof of other facts should be omitted 
from the statement as provided in section 
5 of the "Practice Act, nineteen fifteen:'"^lc 
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\cw York & Pa. Co. v. New York Cen- 
tral R. R.. 267 Pa. 64. 

If the contracts in suit were verbal, or 
l>artly verba) and partly written, they be- 
long to the cla.ss of parole contracts and 
should be so declared upon, and their 
terms and conditions should be accur- 
ately and specifically averred in the state- 
ment, omitting as before copies of all 
writings which are not a part of the con- 
tract itself, but mere insinnuents of evi- 
dence for the proof of extrinsic facts: 
Robert Grace Contracting Co. v. Norfolk 
& \^'esle^ll Ry. Co., 259 Pa. 2.11 -2.;8. 

The defendant is emitted to fidl and 
s]»ecific information as to all the details 
of the alleged contracts in suit, the 
bre.ich of the same, and the damages 
claimed, in order that he may determine 
whether to admit or to deny them in 
whole or in part, and thcreliy av(iid trial 
entirely, or reduce its trouble and ex- 
])ense. by clearly defining and limiting the 
issues of fads to be dctenuined. 

in this case, though the statement is 
lengthy and sets forth numerous written 
insirumcms of evidence, it lacks clear 
and accurate disclosure of the precise 
terms of the contracts in suit, if they 
included anything verlial, which they ap- 
I>arenlly did from some of the allega- 
tions in tlie statement. What the de- 
fendant's obligations were seems to be 
partly a matter of inference from the 
former course of dealing between the 
]>arties and the customs observed Ije- 
twecn the sugar broker and the plaintiff, 
as inlhienced liy conditions in the trade. 

It is objected by the defendant that 
the correctness of the cojiies of the writ- 
ten instruments contained in the state- 
iiK-nt are not sworn to as re<]uired by the 
rules of this court, but we are of the 
opinion that the general afTidavit of the 
truth of the facts alleged in the state- 
ment, which is attached thereto, is a suf- 
ficient comi)liance with the rules in ques- 
tion . 

Now, to wit, October 24th, i()2i : The 
plaintiff's statement is stricken off for 
non-compliance with the provisions of 
Section 9 of the Practice Act, "Nineteen 
Fifteen," P. L. 483. with leave to file a 
new statement within fifteen days after 
the filing of this opinion. 

By the Court, 
Nevin M. Wanner. P. J. 



(■ p, of Allegheny Co. 

W. p. Nelson Co. v. Meyrati et al. 

Mrchamcs' lieu — Right of assignee to 
nitcrvenc — Time for filing claim — Lease- 
hold—Affidavit of serz'iec—Acts of 1901 
and 190J. 

The Act of June 4. 1801, P. L. 431, Section 
'H, iiiilhoiiKi'H (in aasigiiee to inter\-ene In :» 
meiliFiiiica' lien proceeding. 

Miiy 21. 1830, being the last dale on wtilcti 
work or materials were tuiiiiahed, it follows 
lliMt the mechiinlcs lien, (lied August 27, 1920, 
w;is not filed within three months from that 
.i"tp — a» provided by the Act o* 1901, but 
■<■[■ monlhH and six days iherenfter. That 
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A iiieehitnlcs" lien mub held not to bind a 
liiisiohold interest where nowhere in tne 
Ktiite^ncnt la unv refwence made as to any 
H.'iini against the lewaehold interest in the 
pnijierty and claimant attempted to briiiB 
ilsflf within the provisions of sectiong 2 and 
4 of the Act of June 4. 1901, P. L. 431, by 
avi-ninE Ihat the owner consented In %VTiting 
t| I lie fllleralionB because o* certain laneuai:? 
in bin le.nse, and bv averring In the amend- 
ment ..f the claim that the owner had actual 
kriuwl.djre of the ulteratlona and ralifled the 
-lime liPiausc he did not repudiate thpm 
v.iihin ten d;iys, as required by Section 4 of 
the Act. 

A niechiinifs' lien was stricken oft where 
.■iiiiuiiiut tuilt'd to comply with Secllon 21 of 
the Acl of 1001. an amended by Ihe Act oE 
Anrll 5 lan I'. I*. 42. in that It did not, 
within , lie month after filing the claim, file. 
:Llsn Ihc atflrlnvlt of service of notice to tlie 
.Avn,-r that the lien had been filed. This 
riiilur,- 10 file alUdavil of service is fatal to 

In re motion to strike off mechanics' 
Hen. 

Weil & Thorp, for plaintiff. 

Wiu. Miurnm and Louis A. Mcyraii. 
for defendant. 

Morris, Walker & Boyle and Arotison 
& Aroiison. for L. R. Steel Co., defend- 
ant. 

Before Swcaringen and Brown, JJ- 

June 22, 1921, Brown, J. — This matter 
arises on a motion — ex parte L, R. Steel 
Companv~to strike off the mechanics 
claim filed August 27, 1920, at the above 
number and term, by W. P. Nelson Com- 
l)any again.st L. A. Meyran. owner, and 
Harry Davis Restaurant Company, les- 
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The L. R. Steel Company—having by 
various assignments Ijecome the owner of 
the leasehold interest originally held by 
the Davis Restaurant Company — pre- 
sented its petition March 26, 1921, to in- 
tervene and to have the Hen struck off. 
and a rule to show cause was granted. Its 
right to intervene is authorized by Sec- 
tion 24 of the Act of June 4, hx>i, T*- L. 
431 ; Pagnacco v. Faber. 224 Pa., at p. 23. 
The rule to strike off nnist be deter- 
mined by the record: Dyer v. Wallace, 
264 I'a., at p. 1/4. 

In siipiiort of the motion to strike off 
nine specifications of insufficiency were 
filed. At the argument only the sixth, 
seventh, eighth and ninth specifications 
were jircssed for consideration at this 
time. 

In Sejiteiiiber, 1920, a motion to strike 
off the lien was filed l)y L. A. Meyran 
the owner — but it was never decided 
and when the sci. fn. was issued on Jan- 
uary 20, 1921, ^feyran filed an affidavit 
of defense, and apparently thereby 
waived his right to object to any defecti 
apj .irent on the face of the record: Cit; 
of Vork V. Miller. 254 Pa., at p. 439. 

The fourth paragraph of the mechan- 
ics lien reads, inter alia: 

"A detailed statement of the kind and 
character of the work and labor done, and 
the kind and amoimt of materials fur- 
nished, and of the dates when said work 
and labor were done and materials fur- 
ni'ihed. and the prices charged therefor 
appears in Exhibits 'A,' 'H,' 'C and 'D,' 
hereto annexed and made part hereof." 
Exhibits "A," "H" and "C" are the 
written instruments touching the con- 
tracts : 

"Exhibit 'D' is cojjy of claimant's 
Ijooks of original entry covering the work 
contemplated by the contracts * * *." 
A hill of particulars filed with the 
claim becomes a part of it: American 
Car Co. V. Alexandria Water Co., 215 
Pa.. 520; Dyer v. Wallace. 264 Pa., at 
p. 174. 

Turnmg to Exhibit "D" — the kind and 
character of the work and labor done, 
and the kind and amount of materials 
furnished, and * * ♦ the dates when 
said work and labor were done and ma- 
terials furnished, and * * * prices 
charged therefor — we find that the two| 
charges in said exhibit — (i) imder datei 



of May 17, 1920, tlip other (2) under 
dates May 17 to May 21st, 1920— are the 
last and final entries in the account : 
May 17 — to i^ainting and enameling — 

Towel baskets and shelves, as 
l)er order of Mr. Davis — 
May T7th May 2i.st — 

22 '•j hours time at $1.37!^ per 
hour $30.93 

]0% Overhead 3.09 

$34.02 

I gal. lead and oil paint 4.00 

% gal. enamel 1 .50 



lo^i profit . 



$43-47 
May 21. 1920, being the last date, it 
follows that the mechanics lien was not 
filed within three months from that date 
— as provided by the act, but three 
months and six days thereafter. That 
aione is fatal to the lien. 

The right or non-right of a claimant to 
a lien is measured liy the strict enforce- 
ment of 'the statute: Guarantee B. & L. 
Assn. v. Connor, 216 Pa.. ^43 ; O'Kane-v. 
Murray, 2=;2 Pa., at p. 68; Keely v. 
Jones, 35 Superior, 642. 

At the oral argument on this rtile, it 
was argued by petitioner's counsel that 
the claim as filed did not show an inten- 
tion to bind the leasehold interest of the 
Davis Restaurant Company, to which 
the L. R. Steele Company lias succeeded. 
fn support of this position, it appears 
from the claim itself that the lien is "for 
work done and materials furnished w'ith- 
in three months last jiast and for and 
about the interior 'decoration and paint- 
ing and upon the credit of the buildings 
hereinafter described." And in jxira- 
gra)jh five, "The lien is claimed against 
all those certain lots or pieces of ground," 
(describing them). The lien is also 
claimed against the structures erected 
upon the foregoing property." It is to 
be noted that nowhere in the statement is 
any reference made as to any claim 
against the leasehold interest in the prop- 
erty. Any idea of making such a claim 
would seem to be negatived by the fact 
that claimant attempts to bring itself 
within the provisions of sections 2 and 
4 of the Act of June 4, 1901. P. L. 431, 
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by averring that the owner, L. A. Mey- 
ran, consented in writing to the altera- 
tions because of certain language in his 
lease to the Davis Restaurant Company, 
and by averring in the amendment of 
the claim, filed in October, 1920. that the 
owner had actual knowledge of the alter- 
ations and ratified the same because he 
did not repudiate them within ten days, 
as required by Section 4 of the act. 

Claimant failed to comply with Section 
21 of the act — as amended by the Act of 
April 5, 1917, P. L. 42 — in that it did 
not, within one month after filing the 
claim, file, also, the affidavit of service of 
notice to the owner that the lien had been 
filed. This failure to file affidavit of ser- 
vice is fatal to the claim. In Thompson 
V. Radell, 42 Superior, 105, the court 
said, — in |>assing on the notice require- 
ment in the 21st Section of the Act of 
1 90 1 — said: 

"There is nothing in the nature of the 
provision, or in the context, to indicate 
that the provision as to giving notice. If. 
as the appellant's counsel contends, it 
was intended by the legislature that to 
justify the court in striking off the claim 
both notice and affidavit must be lacking, 
it is reasonable to suppose that the words 
'and file an affidavit' would have been 
omitted from the la.st clause of the sec- 
tion. The natural and reasonable con- 
struction of the whole section is that 
compliance with both requirements is es- 
sential in order to prevent the striking off 
of the claim." 

See, also, Cipriano v. Radell. 19 Dist. 
R., 824; O'Kane v. Murray, 252 Pa., 60: 
Flenagin & McClurg v. Keams et al., 66 
P. L. J., 848. 

Rule absolute and h'en of W .P. Nel- 
son Company is stricken off as to the L. 
R. Steel Cont|)any. 

And now, June 22nd, 1921 : This mat- 
ter came on to be heard — on (a) motion 
of L. R. Steel Company, intervening de- 
fendant, to strike off the claim filed by 
W. P. Nelson Comirany, and (b) rule 
thereon to show cause — and was argued 
by counsel; and upon consideration 
thereof the rule is made absolute. And 
it is ordered that the claim filed by W. 
P. Nelson Company be and the same is 
hereby stricken off as to the interest of 
L. R. Steel Company, intervening de- 
fendant and successor to the leasehold. 
and as to the entire leasehold interest in 



the real estate and structures described in 
the mechanics claim at the above number 
and term. 



Q, S. of Cambrid Co, 

Commonwealth v. Nairn 

Libel — Husband and vnfe — Compe- 

tencv of one as jvihtess against the other 

—Act of May 23. 1887. 

Th« deFendant wa^ Indicted and found 
Kulltv or ciimtnal libel In sending to his 
nife'a motfcer a letter charing his wKe^ the 
prosecTitrtjc. with adultery. On mBUon tor 
new trial: Held, tha-t the Act of May JJ, 
187, i 2, P. Li. 158. l9 to be liberally consirued, 
not only to protect a wife's pet-Bon againal 
threats, bodily injury or violence on the pan 
of her husband, but also to pir^rtect her rppu- 
rartlon; and such a letter. conlntnlnK maurr 
libelous per te, would Justify a convlctinn (K 
the husband on the charge of criminal llb«l 
as hrouKht by his wife. 

Indictment for libel. Motion for new 
trial. Motion overruled. 

George E. Wolfe, for motion. 

/. W. Leech, contra. 

November (. 1920, Reed, P. J., spe- 
cially presiding. — The defendant, Maur- 
ice C. Nairn, was indicted for libel on an 
information made by Sarah Nairn, his 
wife. When the case was called for trial, 
before the jury was sworn, counsel for 
the defendant moved to qtiash the indict- 
ment on the ground that the indictment 
was based upon an information made by 
Sarah Nairn, wife of the defendant, and 
under the law in the State of Pennsyl- 
vania a*wife cannot bring an action of li- 
bel against her husband. The court over- 
nJed this motion and the case went to the 
jury, and the defendant was found guilty 
in manner and form as he stood indicted. 

The prosecution in the case was 
brought by reason of the defendant send- 
ing a letter which contained libelous mat- 
ter to his wife's mother. It is not neces- 
sary to discuss the contents of this letter 
further than to say that it contained mat- 
ters cliarging the prosecutrix, the wife of 
the defendant, with adultery, and with 
such conduct as woidd make her liable to 
prosecution and conviction under the 
laws of the State of Pennsylvania. Wf 
held the contents of the letter to be libel- 
ous per se, and the only question that w'as 
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,^iil)ni(tted to the jury was whether or not 
the defendant was the author and sender 
of the letter. The wife was not called as 
a witness for any purpose other than to 
])rove the marriage of the prosecutrix 
and the defendant, and the verdict was 
founded upon other evidence sufficient to 
warrant the jury in finding ihe defendant 
guilty. 

.\fter the verdict of the jury, a motion 
was made in arrest of judgment and for 
a new trial, and several reasons were 
liled, hut the only one that appeals to the 
court as having any merit or being of any 
ini|)ortance is the question that was 
raised before the jury was sworn, i. e., 
that an indictment and conviction of 
criminal libel cannot be had upon an in- 
formation made by the wife of the de- 
fendant. 

The diligence of counsel re]jresenting 
the defendant did not discover any cases 
in the books that decided the question 
raised, neither has the court found that 
this {|uestion has been heretofore decided 
by any of the courts of this State. 

The Act of May 23. 1887, g 2. P. L. 
158. provides as follows: "Nor shall 
husband and wife be competent or be 
rermitled to testify against each other, 
or in support of a crinu'nal charge of 
adultery alleged to have been committed 
l)v or with the other, except that, in pro- 
ceedings for desertion and maintenance 
;ind in any criminal proceeding against 
either for bodily injury or violence at- 
tempted, done or threatened u|)on the 
other, each shall be a comjietent witness 
against the other, and except, also, that 
either shall be com|)etent merely to prove 
the fact of marriage in support of a crim- 
inal charge of adultery alleged to have 
been cammitted by or with the other," 

In the case of Com. v. Spink, 137 Pa. 
-^5- 256. the supreme court says in a case 
of consuiracy by a husband and others 
against his wife: "While it is true that 
the offence with which the |)risoners were 
charged was conspiracy, it was a conspir- 
acy to have the wife of one of (hem de- 
clared insane and to have her confined in 
an insane asylum. To carry out such a 
conspiracy the arrest and imprisonment 
of the body of the wife was a contem- 
plated and necessary ingredient, au<I, as 
a matter of fact, personal violence was 
used in effecting the designs of the de- 



fendants. The language of the act is 
very broad, and includes 'any criminal 
proceeding' or bodily injury or violence 
attempted, done or threatened. In the 
present case bodily violence was at- 
tempted, was done and was threatened 
by the defendants, who, it is true, in- 
voked the forms of a legal proceeding to 
aid them, but (he violent character of 
their acts was rather aggravated than 
mitigated by that consideration. The 
words of the act establishing the compe- 
tency of the wife or husband are not lim- 
ited to prosecutions for the immediate 
act of violence, but embrace 'any crim- 
inal proceeding' for such acts, k con- 
spiracy to do an act of violence on the 
body of another is a crime, and an in- 
dictment therefor is a criminal proceed- 
ing, and it may be quite as material in 
the administration of criminal justice lo 
have the testimony of the injured party 
to the facts which tend to prove the con- 
spiracy, as to the facts which tend to 
prove the direct act of personal violence. 
Moreover, the act embraces threats as 
well as acts, and the element of actual 
violence is, therefore, indispensable in 
considering questions of competency." 

While the above case is not parallel to 
the one being considered, yet it tends to 
show that the provisions of the Act of 
[887, above quoted, are to have a liberal 
and reasonable construction. The laws of 
this commonwealth protect a wife's per- 
son against threats, assault and battery 
or any violence on the part of the hus- 
band, and we t)elieve it was the pur])Dse 
of the act to also protect a wife's reputa- 
tion from assault or attack on the part of 
her husband. As a matter of fact, it is 
far more important to the wife to have 
her reputation rather than her body pro- 
tected. The facts are that a scar from 
n blow upon the bo<iy may be soon 
healed, but a scar upon the reputation of 
a woman is never healed, and it would 
be a monstrous thing to permit a hus- 
band to blacken his wife's re])utation. af- 
ter quarreling with her. by attacking hep 
re]Jutation by a libelous letter such as 
was written in this case without l)eing 
held accountable for it and without being 
amenable to the laws pertaining to lil>el. 

For the reasons al>ove stated, we 
override this reasini for a new trial, and 
hold the defendant liable for criminal i , 
libel as found by the verdict of Hre- jtirj",^'^ 
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1"here was one other ([iiestion raised 
the case, and that was ihe question of the 
letter, being a privileged conimunication. 
inasmuch as it was addressed by the de- 
fei;(innt to his wife's mother. We feel 
that this reason for a new trial has 
uieril. The fact that this libelous leiter, 
nijil.ing a scurrilous attack upon his wife, 
was :ent to her mother was only aii ag- 
gravation of the offence, and to hold thai 
this was a privileged communication 
would be doing violence to all t!ie basic 
princijiles of the criminal jurisprudence ; 
we. therefore, refuse to entertain this 
reason for a new trial. 

.\r.(1 now. Nov, i, 19J0, for the reasons 
above staled, the motion and reasons for 
a new trial are denied and overruled, and 
the defendant is ordered to ap])ear for 
sentence. 



Galvin V. C. F. Bowman & Co. 



riacli,;: C. p.— Affidavit of defense— 
Time of filiiHi— Questions of la-nj and of 
fr.cl — Lcoic to T.'illidrai-.' ^ Aiiiendiiiciit 
—I'raclicr Art of May 14. 1915, P. L. 
4^3- 
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Willis G. Kendifj and John E. Malonc, 
for motion. 

;. Andrei,- Frantz and B. F. Davis. 



Sepiember 10..19JI. Landis. V, J,— 'V 
I'\-bru;:rj- y. ii|20. the ])laintiff brouRliI 
-nil ;igainst the defendants, and on tlir 
sanejlav she filed her statement of claim, 
f In March 26, 1920, she demanded a trial 
bv jury. Nothing further appears in \\\t 
•':e iimil Sejitember 28. 1920. when ihi 
ilcfendants liJed an affidavit of defense. 
On January- 26, 1921, the defendant; 
asked leave' to withdraw the affidavit of 
defense, so that they might raise the 
ijuestion of law that the plaintiff had in- 
<liiule<l a suit against the defendants for 
!hc <aine cause of action to Ajiril Temi. 
lull), \o. iCi. which remains o\>ex\ ai"! 
;-,i'i(Iis];osed of and the costs of whici; 
liave i:ot been paid. In an answer tiled 
to this motion, it was alleged that the 
affidavit of defense was not filed ii^ 
isroper time. This seems to me to l>e nov, 
of no imjjortance. It was filed beforf 
any action was-taken for judgment. 

!n Uarndollar v. Fogarty. 203 Pa. 61;. 
a ((iKslion of similar character, bill in- 
volvin,': the .same principles, seems to 
have been passe<l iii)on by the Supreme 
Court. That was the case of a foreign 
.'ittnchmeiit, in which the claimant did not 
file his bond and statement within l"0 ■ 
weeks after issue had been awarded a? | 
re juired by the Act of May 26, i&i/. T. 
L. <,i5. biU subsequently filed them be- 
fore "llie iihintiff in (he attachment Ki'i 
either asked for a writ directing the 
sheriff lo proceed with his writ or thai 
judj;nieiU of ii.'ii pr.is. be entered in thf 1 
issi'c. Mr. justice fSrown, delivering the I 
oi>inion of the Court, said: "It is true, 
ii!e .\ct does provide that the statement , 
AnW be filed within Iwo weeks from the 
time the rule for an issue is made abso- 
lve, unless, for cause shown, the time I 
Ik- extended by the Court : and. after the 
exiiiraiion of that ]>eriod, if the state- , 
nient is not filed, the i>laintiff in the es- I 
ecution can act by asking for an order 
that the sheriff do i>roceed with his writ, | 
or that judgment of non pros. 1)C entered ; 
in the issue. Hut if the plaintiff does not 
act when he may. after the expiration 0' 
two weeks during the period of th* 
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diiimanl's inactivity, there is nothing in 
[he Act which says he may do so after 
the latter has acted by fihng his state- 
ment. The failure of the plaintiff to act 
while the claimant is still in default can 
fairly he regarded as his further indul- 
gence, and if the claimant acts diirinc; 
.-.iich indulgence, by doing that which the 
Art says ought to have hcen done before, 
it is not reasonable that then, at the in- 
stance of the ]>laintifT in the writ of exe- 
cution or attachment, who had himself 
Iwen inactive, the severe penalty of a 
judgment of }ion pros, should be suffered 
by the plaintiff in the feigned issue, in the 
absence of anything in the Act requiring 
that it be imposed. * * « if, during 
that period, court had not been in session, 
the |)laintiff coidd have acted by an ap- 
]ilication for the proper rule at chani- 
!)ers; but she did nothing until after the 
claimant had filed its statement; and not 
until the day following, according to the 
record, was even protest made against 
ihc tiling of it. Then it was too late for 
her to do anything but protest, for the 
lime within which she might have acted 
j-he had allowed to pass by." See, also, 
r.iliespie v. Smith, 13 Va. 65; Kitter v. 
Leonard, 2 Parsons 255 ; Dickson v. Tun- 
>i.tII. 3 Common Pleas Reporter 1 j8. In 
.Miller v. Jackson. 23 I,anc. Law Review 
202, it was held by this Court that "a de- 
fendant may file his affidavit of defense 
irore than fifteen days after the service 
of the statement, if the plaintiff has not 
in the meantime moved for judgment." 

It is true that, fornirely. the ]:ending 
iif another suit for the same cause of ac- 
tion could only l)e raised by a plea in 
r>l>atement. Hut by Section 3 of the 
Practice Act of May 14. 1915, P. I.. 483, 
pleas in abatement were alwHshed. By 
Section 20 of this .Act, it is provided that 
"the defendant in the affidavit of defense 
may raise any question of law, without 
answering the averments of fact in the 
statement of claim. •■ * •" It, how- 
ever, is not said therein that he cannot 
l>oth raise a question of law and answer 
ihc averments of fact, though it cannot 
be questioned that the former is the bet- 
ter practice. In Jackson v. Mvers, jftn 
I'a. 488. Mr. Justice Walling, delivering 
the opinion of the court, said : "The sec- 
tion of the act above referred to provides. 



inter alia, 'the defendant in the affidavit 
of defense may raise any question of law 
without answering the avennents of fact 
in the statement of claim; and any ques- 
tion of law, so raised, may be set down 
for bearing, and disposed of by the 
court." To bring a case literally within 
this clause of the statute, the affidavit 
•;horld raise questions of law only, and 
that would be correct practice; but in our . 
opinion it was not reversible error for the 
court to treat the averments of fact in the 
affidavit as surplusage and decide the case 
as one of law. Such averments might 
have been stricken out by amendment as 
immaterial." In Hudson ilotor Special- 
ties Com])any v. Pilt.sburgh Knginecring 
Com]»any. 30 Dist. Rep. 505. it was held 
by Ferguson, J,, that "where an affidavit 
is filed containing, in substance, a plea to 
the juj'isdiction and the defense on the 
n^erits. the court will, on ride, direct the 
issue involving the question of service to 
be tried se|iaratelv from the issue on the 

The same rule applies to the pre.-^cnt 
case. The affidavit of defense, while an- 
swering the averments of fact contained 
in the statement, also sets forth that "the 
ilefendants further say that at the time 
of bringing this action by plaintiff, there 
was a former action brought by plaintiff 
against the same defendants, upon the 
same cause of action, to April Tenu, 
loHj. Xo. 16, the action was not <liscon- 
tiiuied and remains ojien and at issue and 
the costs tmpaicl." This, it was con- 
tended, was a bar to a recovery in the 
present suit. 

It will be observed that the defendants 
move the court for leave to withdraw the 
affidavit] of defense, in order that they 
may raise the que-ilion of law. It ap- 
pears to nie that this is uTmeces.sary, and 
that the proper proceeding, as set forth 
in Jack.son v. Myers, siifrn. is to amend 
the .-"ffidavit of defense by sinking out 
:'ll the averments of fact, so that the pure 
question of law remains to be i>assed 
u!'on bv the court. While, therefore, we 
deny (be motion as presented, that i)ro- 
cednre will l>e followed if application is 
made to us to that effect. 

Motion refuse<l, with leave to amend 
affidavit of defense. .-, , 

LUjtizeabvLiOOgle 
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Lapata v. Scendo et al. 



Married •u'Oinan — Joint agreement by 
husband and 7t'ife touching wife's prop- 
erly — -Joint liability. 

Under the refent pnabllng: alatutes, while 
the husband Is still Ihe heiid at the family. 
and as suc-h ordinarily liable for the rent of 
premiaeB occupied by the (amily, there la 
nothing to prevent huaband and wife fn)m 
jolninsr In an agreement toucblnR the sale of 
the wlte'9 property, with covenants making 
both liable, and, if ttiey ao Join, being sued 
Jointly. 

Landlord and tenant — Permissive oc- 
cupation — Implied promise — Quantum- 
I'aleba t—A s sump sit. 

The occupation o( premises by the defend, 
ant with the owner's consent Implies a. prom- 
ise to pay a quantum valebat. and such 
promiBC will support an action of aasumpiit. 

Rule for jnclgnient n. o. v. Rule dis- 
charged. 

Rolhennel & Maugcr,'iox plaintiff. 

S. M. Meredith, for defendants and 
rule. 

November 20, 1920, Endlich, P. J. — 
This case was tried before Judge Henry, 
specially sitting. The j'ury .found a ver- 
dict for the plaintiff, and defendants, 
having asked for binding instructions in 
their favor, obtained this rule for judg- 
ment (I. o. V. on the whole record. 

Maria Scendo, one of the defendants, 
was the owner of a certain house and lot 
in the City of Reading, which she and 
Leonard Scendo, her husband and the 
remaining defendant in this suit, sold and 
promised to convey to the plaintiff, pos- 
session lo be given to the purchaser on or 
liefore July i, lyiy. When that dale 
came, possession was not given, but the 
defendants remained in the house until 
near the end of July. The affidavit of 
defence filed in this case avers that this 
continued possession was "under and in 
pursuance to an agreement between them 
and plaintiff, as part consideration, * 
* * that they could continue in the 



possession and occupation of said prop- 
erty free of cost or charge" until thev 
could obtain possession of a certain other 
property to which they intended to re- 
move and to which they did remove a^ 
soon as it became vacant. The action is 
brought to recover for this use and occu- 
pation of the property by the defendants. 

In support of the application for judg- 
ment n. 0. V. the defendants advance two 
propositions : ( i ) That the verdict 
against Maria Scendo cannot be sus- 
tained because she is the wife of Leon- 
ard Scendo, the other defendant ; and 
(2) that the action of assumpsit does noi 
lie for use and occupation. 

fi) Of the first ground, it is enough 
to say. as pointed out by Judge Henry in 
his charge to the jury, that the joinder 
of the husband was for the puq>ose of 
barring his right. And under the receni 
enabling statutes, whilst the husband is 
stilt the head of the family, and as such 
ordinarily liable for the rent of premise* 
occupied by the family, there is certainly 
nothing to prevent husband and wife 
from joining together in an agreement 
(ouching the sale of the wife's property, 
with covenants making both liable, and. 
if they so join, being sued jointly as they 
are here: see Wasserman v. Carroll. 2 
Pa. Superior Ct. 551. 

(2) Probably the latest judicial deliv- 
erance respecting the remedy by assttmp- 
sii is to be found in Judge Newcomh's 
decision in Morel v. \Iorel, 49 Pa. C. C. 
Reps. 209. summarizing the effect of the 
jertinent decisions, aming which there 
nu:y be some seeming contrariety. .-\t 
page 211 he says, "that the mere occii- 
palion by dcfcridr.nt with the civncr's 
conKCiK imnlies a i-'romise to nay a aifan- 
fiiin valebat, and such promise will sup- 
port assumpsit." The defendants are no; 
in a position to deny thai their continued 
occupation of the. premises was permis- 
sive. As already seen, the affidavit of 
defence filed by them so avers, and that 
would seem to put an end to this conten- 
tion. 

It follows that there is no room for the 
granting of the defendants' application, 
and. therefore, the rule to show cause is 

discharged. 
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Computation of Vote Cast at Prim- 
ary Election for Office of Sheriff. 



Election law — Primary — yotc — /,<■■ 
;;((//(v — Misconduct of election officers— 
jlxcliidititj entire poll — Duty of county 
commissioners as computing boord — 
.hithnrily of court on appeal. 

The primary exertion law lioea not author, 
ize fimnly com m lax I on era. In computiriK tlit 
vntc c.iHi nt a prlmnry election, or iln' rourt 
i>n :i|>|><-;il from Chi'lr uclioti. tn ili-tcrmine tht 
'jiialirli-alionii of Ihow who aotiiitlly \-oied. 

The law relating lo conreHtH at veRULir 
<lcct)<ins. 80 far txa Iho quaUncatlunx or indl- 
viitual voters are coneemed, does not apply 
to ci>ntesta arising in prlinnry eieclloiiH, 

Tho entire jioli of an election distrli-l In n 
[irlm.iy ticdion Ginniil l>c excluded hecflnBp 
of defects In the elcc'lion mnchinery. 

An flection w-ill not be held to be void for 

due: on the part of siome. or ali, of the elec- 
tion otHi-ers, the duly of the canv-asnerH lieliiB 
111 (■laminate the ilie(ral ^-otes apiiearing to 

li-'l'olM In the box, and to compute, con-ol 
.•'nd certify oie vote cast as accurately as 
that can be done within the limitations Im- 
lir.-wH-l by the law rCKulafinn primary elec- 
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Ballots which show that crosses had bepn 
mirked in the square after the names of two 
C'luliifales for an office where only one Is to 
!»■ voted for. an<l that one of the crosses had 
t.i-.'n erased, will be rejected as defaced bal- 
lolH, there being no piesumptlon that the 
balli'ts were so defaced by the voters. Inas- 
much as the statute provides a specllic rem- 
edy for ilftarert ballots In the hands' of a 
voter, which remedy is depmed to he exclu- 

All volFS oast by ballots other than the nf- 
ficlHl ballots printed, and furnished as pro- 
vfilvtl by law must be' rejected as fraudulent. 

Api>eals {roni the action of the coiinty 
cr>ninn'=isioners in coni]mtintr the voteca-^t 
ff>r the Repiiblcian iioniination for office 
of sheriff at the last primary election. 

IV. G. Moser and CUircnee Balcniinc. 
for appellants. 

/,. D. Savigc and D. J. Reedy, for ap- 
pellees. 



Octolier 17, 1921. Kdwards, P. J. — ■ 
Xnnieroiis appeals have been entered 
jiraying the court to review the action of 
the county coinniissioncrs. sitting as a re- 
tnrniii;;' board, in the computation, cor- 
rection and certification of the vote ca.st 
for the Republican nomination for the 
office of sheriff only, and the investiga- 
tion of the matlers involved in the ap- 
|icals has been confined lo the votes 
coniiuited for Clement R. Mar^h and 
David R. John for the said nomination. 

Many of the appeals were dismissed at 
bar after a statement and cx]>lanation bv 
counsel of the legal propositions ad- 
vanced by them. In these cases it was 
projiosed to throw out the returns be- 
cause certain i)er5ons designated on the 
registry of voters in certain boroughs as 
"aliens" were allowed to vote, and be- 
cause crctain persons who were marked 
as "not registered" were allowed tn vote. 
If these facts were proven by coni]>etent 
evidence we would not be justified in dis- 
turbing the count on the grounds stated. 
If aliens and persons not regislere<l were 
allowed to vote they were «ndoiil)te<IIy 
ilK';,'aI voters, but their votes conld lie 
thrown out only in a contested election 
i;roceeding. In such a proceeding viitcs 
nre declared to be illegal for the fol- 
lowing reiisons: (I) Xon-iiaturalization ; 
(J) 11011-registrtaion ; (3) non-])ayment 
of taxes : and (4) non-residence. These 
disqualifications cannot be considered in 
computing the vote cast for any office at 
a jirimary election. 

Olijeclions of a different character re- 
late to the failure of the election l>oards 
in many districts to observe the reijiiire- 
mcnts of the law ns lo the projier dis]K)- 
■■ilion and rfturn of certain official jiapers 
|iertaiiiing to the election. The facts dis- 
closed bv the investi<!;ation of the re- 
turninsT hoard and admitted by counsel 
at the hearing of the a])peals shows gross 
carelessness on the part of the election 
officers in numerous districts. If there 

ny office in the county reqtiiring com- 
petency and unflinching integrity on the 
past of its incnndicnt. it is the office of 
11 election officer, be lie judge, inspector 
ir overseer. F.lcctions, priman,' and 
regular, should he conducted in such a 

mer that no illegal votes should find 
their way into any ballot box, and thatr 
, , , .... ^.;1C 
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the return made by the election officers 
should l>e not only Irue, but com]>lete in 
everj- particular. Many omissions to ob- 
serve the law as to election returns ana 
many failures to do their plain duty on 
the part of the election officers are dis- 
closed by the evidence. These omissions 
and failures cover many points, such as 
ithe disappearance of a list of voters, 
more ballots in the box than names on 
the list of voters, names on list of voters 
without party designations, failure to ac- 
couni for all the ballots sent to the elec- 
tion booth, failure to deliver ballot boxes 
at the proper place and al the pro|K'r 
time, incomplete list of voters, and many 
other omissions and discrejiancies. On 
the foregoing grounds the commissioners 
and the court have been asked to throw- 
out the whole poll from many districts. 
It is clear that we cannot <lo this. The 
decisions in the lower and ap]>ellate 
courts are all against such a proposition. 
In the case of the 28th Congressiona 
Hist,, 268 I'a., 313— the latest case re- 
lating to primary elections — two princi- 
ples are established : ( 1 ) Thai the pri- 
mary law does not authorize conmiis- 
sioners, in computing the vote cast at a 
primary election, or the court on appeal 
froni their action, to deiennine the qual- 
ifications of those who actually voted; 
and (2) that a poll cannot be excluded 
because of defects in the election ma- 
chinery. In other cases it is stated that 
an election is not to be held void for mere 
irregularities, or because of misconduct 
on the part of some, or all, of the elec- 
tion officers, the duty of the canvassers 
being to eliminate the illegal votes ap- 
pearing to be such on the returns or on 
a count of the ballots in the box, and to 
compute, correct and certify the vote cast 
as accurately as that can be done within 
the limitations imposed by the law regu- 
lating primary elections. 

Of alt the authorities cited by coimsel 
we find that the case of Davis v. Phil- 
lips, If) Lacka. Jur. 187. contains the 
most extensive discussion of the primarj- 
election law, called to our attention. That 
case arose in our own court and it sus- 
tains the following propositions : ( i ) In 
computing the vote cast at a primary 
election, the court must put^e the vote, 
if that can be done with reasonable cer- 



tainty and without violating the priman- 
election laws; (2) the law relating to 
cimtests of regular elections so far as 
the qualifications of individual voters 
are concerned does not apply to contests 
arising in jiriniary elections ; ( 3 ) ballots 
which show that crosses had been 
marked in the s(|uare after the names of 
two candidates for an office where only 
ore is to be voted for, and that one of 
:he crosses had been erased, will be re- 
jected as defaced ballots, there being no 
prcsumiition that the ballots were -u 
(lefaced by the voters, inasmuch as the 
statute jirovides a sjiccific remedy (or a 
<lefaced liallot in the hands of a voter, 
which reme<ly is deemed to be exclusive; 
(4) ballots found in a box without trace 
(if having Ijeen folded must be excluded 
from the computation as void; (5) all 
votes cast by ballots other than the ofii- 
cial ballots printed and furnished as pro- 
vided by law must be rejected as fraud- 
ulent. 

The forefoing propositions, to a great- 
er or lesser extent, have been applied in 
the consideration of the present api)eals. 

In dis]>osing of the appeals that are be- 
fore lis we shall make a general order af- 
fecting only the count for the office oi 
sheriff. If counsel on either side desire 
an order in each appeal, such an order 
may be made upon motion. 

We call special attention to the appeal 
involving the vote for the Republican 
nomination for sherifi in the second dis- 
trict of the second ward in the borougli 
of Dunmore. According to the ojien re- 
turn, the scaled return, and the return in 
the fX)ssession of the minority inspector, 
the Republican vote for sheriff was as 
follows: Marsh. 162; John, lo; Price. 
5. Each of these returns was signed by 
all the election officers of the district, and 
appeared to be in pro|>er form. Ordinar- , 
ily this vote would have been recorded i 
without opening the ballot box. How" i 
ever, it ap[)ears that the ballot box could 
not be found where it should have been 
placed. The dqnity sheriff finally found | 
the box in the basement of a saloon in | 
Dunmore. When the box was brov^ht 
before the returning board there v»^ 1 
considerable evidence to show that the 
box had been tampered with, and for this 
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reason, we presume, the box was 0]>ened 
and the vote recounted, with the fol- 
lowinf; result as to sheriff: Marsh. 208 
John. 12; Price, 7. There is no escajie 
from the conchision that the hand of the 
election crook, or, as Judge Newcomb 
said in another case, "sonic fonl and 
(eionious hand" had got into the box and 
had (lerpetrated this crime against the 
election law. The mistake made by the 
returning board was in discarding the 
(ilticial returns, which undoubtedly rej)- 
resented the vote as cast in the said dis- 
trict. If the law would permit such a 
course we would not be averse to the 
throwing out of the whole poll, but to do 
this we would have to disfranchise 177 
presumably legal voters, which under the 
law we cannot do. 



.Marsh's ap|>eal from the action of the 
reiiirning board in refusing to count the 
Republican votes for sheriff in the second 
district of the sixth ward of Carbondale 
is sustained. The vote shoukl have 1jeen 
counted as follows : Marsh, 20 ; John, i ; 
Price. 2. 

After considering all the ap])eals on 
the evidence submitted, and the admis- 
.sions made by counsel, and after argu- 
ntent. we find that the vole cast for the 
Republican nomination for sheritT of 
I-ackawanna county at the jmmaries held 
September 20. 1921, is as follows: 

For Clement B. Marsh. 20.459 
For David R. John. . . . 19.893 
For David S. Price .... 11 .295 

For Jim Reap 30 

For Mr, Repp 2 



WaahlngtoQ Co. 



Assigned Estate o( W. L. Filby 



Appeals — Supersedeas— Band on ap- 
peal — Effect of second appeal — Acts of 
^fay lit, iS^y, P. L. 6j; June 4, igoi, P. 
L. 404. 






leaving to Clement B. Marsh a majority 
of 566 over his nearest competitor. 

.\nd now, October 17. 1921. the coimt 
of the votes cast as above .stated for the 
Republican nomination for the office of 
sheriff is hereby com|)uted, corrected and 
certified in accordance with the foregoing 
tabulation, and the appeals are dismissed 
or sustained to the extent indicated in 
the above opinion. And the county com 



iHslgnfp for benefit uC creditors who 
[■n Hurcharged, and appeaU to the Su- 
Court. takes aucli appeal In hia indl- 
viciuBi ciipHclty, and In order to make It a 
BuperBadaas, must give bond as required by 
Uie Act of May 19, 1897. P. I* 67. The fact 
that he han already given a bond as asslgneii 
' )t'H nut (change this rule. 
The Act of 1897, above, which provides that 
) appeal shall "supersede on execution Is- 
led. or disti-ibutlon ordered, unless tiiken 
and perfected, and bail entered In the man- 
ner lierein prepcHbed, within three weeks." 
from the enlry of the sentence, order. Judg- 
>nt or decree appealed from, is mandatory, 
d unless strictly compiled with, the court 
im whose order the appeaj Is taken has no 
icretion to modify Its effect, or to deny to 
a party In interest the right to insist on com. 
pllance with the order appealed from. 

That a prior appeal was taken within thei 
three weeks and was quashed instead of 
being determined upon the merits, does not 
authorize the court below lo treat as a tu- 
peraadeas the second appeal, taken after the 
statutory period, and after the return to it of 
the record for the purpose of enforcing" Its 

Rule to show cause why distribution 
of an assigned estate should not be made 
under an order from which an appeal has 
been taken. Rule absolute. 

B, B. Barr. for the rule. 

John C. Jiidson, for respondent. 



August 15, 1921, Brownson, J, — On 
.-\ugusl 14. 1919, (leorge B, Drake filed 
his account as assignee for the benefit of 
creditors of W. I,. Filby. exhibiting a 
balance in his hands of $1732.41. Ex- 
ceptions were filed to this account, and 
it was referred to an auditor to pass upon 
the exceptions and make distribution. 
The auditor reported, making surcharges 
aggregating $1305.27; awarding to lien 
creditors $1087.50 as the net proceeds of 
real estate, and appropriating the remain- 
der of the enhanced fund, $1950.18, to 
the payment of expenses and costs to the 
are directed to correct their amount of $432.30. and to the payment 
official computation accordingly. of dividends awarded to unsecured cred- 1 
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itors aj;gregatiiig $1517.82. This court 
on January 31, Iy2i, entered a final de- 
cree sustaining in part exceptions to the 
auditor's rci>ort ; reducing the surcharges 
to the extent of sums aggregating 
$276.40; reducing correspondingly the 
av.-ards made by llie re]>ort to unsecured 
creditors, and confirming the report as so 
modified and directing the accountant to 
make distribution in accordance with the 
modified rei>ort. .\ftcr having taken 
appeal to the Superior Court at No. 134 
.\pril Term, 1921. thereof, which appeal 
was ([uashed on Ajiril 21, 1921. the ac- 
countant lias entered a second ajipeal 
'i'he certi()rari on the latter ai)iieal wa^ 
received and fded in this court siilise- 
(jTient to the return day of the rule now 
l}eforc us, (which was June 22.'iij2i). 
but preliminary to tlie entry of this ap- 
peal the accountant filed in the prothoiio- 
tary's office on May 4, 1921, a Imnd in 
the sum of $1000.00. conditioned that 
the ai>i)e!lant "will prosecute this ap])cal 
wiih elTecl. and will pay such sum 
as shall lie founii to he due to the estate 
by ihc fiduciary and all costs and dam- 
ages awarded by the appellate court or 
legally chargeable against him." The 
National ISank of Claysville, a distribu- 
tee, has by exceptions to the bond, and 
by a petition and rule to show cause, 
raised the ijuestion whether this' second 
apjK-al o]ierales as a supersedeas so as to 
stay the payment of the sums of money 
which the distribution decree ordered the 
accountant to pay. This (|ucsiion, as 
presented at the argument, is divisible 
into three suh-questions : (a) whether 
the filing of an apjieal bond is necessary' 
to cause this ajiiiea! to ojierate as a sti- 
['crscdeas; (b) whether the bond filed on 
-Mav 4, 11)21. conforms to the reijuire- 
meius of the Act of May 19, 1897. I'. L. 
67: and (c) whether the appeal was 
taken and |jerfccied in time. 

I'lmn the first and second of these 
quesiions, our views are that as the ap- 
]>cll.'itil is ajipealing. ntft in a represen- 
tative capacilv, but in his jiersonai capa- 
city solelv. ( krodel's Instate. 14 Dist. R. 
417: \^■csk■v■ V. Whiteside, 24 Dist. R. 
745; see also Revcll's Kstale. 12 Dist. R. 
138), from a decree directing him to pay 
to creditors of the assignor certain 
moneys which he denies owing to the es- 
tate, his ajJiieal falls within the jirovisions 



of section 6 of the act of 1897, and tk 
entry of security as therein specified is a 
pre-recpiisite of a supersedeas, and thi^ 
notwithstantling the fact that he ha,- 
heretofore filed an official bond as a>- 
sigiiee under section 12 of the .-\ct of 
June 4, 1901, I'. L. 404. because that fwm! 
is not conditioned as provided ui the aci 
of 1897 for such an a])]>cal as this, atui 
therefore section 15 of the Utter act dm-, 
not apply to this case: that the con<liiiiii: 
of this bond, although worded in acconl- 
nnce with section ! 1 of the act, embrace- 
ever}-thing re(|uired by section 6 to U- 
embraced in the condition jjrescribed In 
it. and therefore may in this particular \k 
regarded as sufficient ; but that. Iicinr; in 
the jienal sum of $1000.00, it is insiim- 
cient in amount to be a compliance will: 
liie re;juirements of section 6. As it niai 
perha]>s l)e. however, if a mistake \ar 
been made in fixing the amount of a bom! 
intended to procure a supersedeas, thai ii 
would be a proper thing for the court. 
ill the e.xerctse of the powers given il bi 
■section 5, to afford the apj>ellant an oji- 
portunily to give security in the |)ro|-ef 
sum, (though see Locher's Estate, in 
Dist. R. 787). we pass to the third i^iib- 
question. 

It is provided in section 4 of the art 
of 1897 that no aj^pcal shall "supersede 
an execution issued, or distribution or- 
dered, unless taken and perfected, ami 
bid entered in the manner herein pre- 
scribed, within three weeks" from ihf 
entry of the sentence, order, judgment or 
iL'cree apjxal from. Here an execuliw 
v hich has been issued and a distribution 
vhich has been ordered are classed to- 
gether and init ujion the same basis. 

The rule now before us is a nile t<i 
show cause why the accountant shoiilil 
not pay to the petitioner the distributive 
wards which the distribution decree 0' 
January 31, 1921, ordered him so to pa;'- 
and why he should not also make pa;- 
nicnt of the costs which the same decree 
iered to be paid out of the fund dis- 
triUnted. The rule raises the question 
whether this api>eal. which was not taker 
and ](erfected within three weeks after 
lamiary 31. 1921. supersedes the "distri- 
bution ordere<l" by the decree of thai 
date. The date of perfecting the api)«il 
was. under the j)rovisions of section 2 01 
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the act, the date when the certiorari was 
riled in the court, which dale was June 
— , 1921. The date of entering the bail 
Has ilay 4, i()2i. Neither of these things 
was <lone within the three weeks, and 
the statule most explicitly declares that a 
"distribution ordered" shall not be su- 
|icrseder! unless both things are done 
within that period. Nor, indeed, was 
any step in connectioti with the appeal 
taken till about four months after the 
decree. This statute is mandatory on us 
and we have no discretionary authority to 
relieve the r<espondent from its provisions 
and to deny to the petitioner the rif;ht. 
"hich the statute gives to it, to demand 
that the distribution decree be executed 
iiolwiihstanding the i>endency of the ap- 
jieal. 

Xor can we derive any such authority 
from the fact that the first ajipeal, which 
was taken within the three weeks, was 
(liiashcii, instead of being determined 
u\.(ii\ the merits. The statule makes no 
provision for obtaining a supcrscdcns by 
means of a .second api>eal, taken after 
the (|uashing of the first and more than 
three weeks after the decree. ..The action 
of ihc Superior Court in (juashing the 
ap[>eal and remitting the record to ns for 
the enforcement of the decree, is conclu- 
sive upon lis. It is not for us to re\iew 
the action of that court in thus termi- 
nating the appeal, instead of retaining it 
and pennitting the correction of the er- 
rors of jiractice, whatever they were, 
which led to its rpiashing, or to under- 
take to ])Ut the ai)])elknt in a position 
which would be the eijuivalent of that 
which the api)ellate court has refused to 
[K-rniit him to occupy. 

Tbi'i conclusion makes it unnecessary 
to consider wliat would be "the extent. 
i)ccessar\- to preserve the rights of the 
aj>i)ellaut," to which, imder the provis- 
ions in the last sentence of section 16 of 
the act of 1897, the ai))ieal if it o|)erated 
as a supersedeas, would postijone pay- 
ment in accordance with the distribntion 
decree. 

And now. .August 15, fi'i, after ar- 
trument and due consideration, the rule to 
show cause, granted on June 13. 1921 , is 
made absolute at the cost of respondent. 
ami it is ordered that the respondent do 
m.ike the payments therein specified. 



Noll V. National Liberty Insurance 
Co. 

Practke — Trial of several cases at 
same time. 



I*r(jiutLci> Id any of the parlies will rosu't 
irciiii their beiiiK tried toRcther. the renin 
liius power to cimsolUliite the actions an.' iiy 
thtm all lORelher. 

The phiintlff lielne the Bnme party, I'l 
fifshlpen actions brought apcainst a» many 
tlrp Insitriinec comiiiinlM^ for losaes on per- 
sona) propeity tlestri)yed in the wime ftie, 
und the attorne.vs beiriK the same on (ath 
stile, in every case, and the nature or the 

■fensts til" same, ordered, tl>at all should 



^ trii'i 



Hther 



Sur rule, at the instance of the court, 

on the plaintiff and various defendants 
in l-:dward F. Noll v. Nation Liberty 
Insurance Comp.Tny of America, Xo. 32 
.\pril Term. 1920. and seventeen other 
actitms, in the Court of Conmiou Pleas 
of York County. Pa., to show cause why 
said actions should not be consolidated 
and tried tc^eiher. Rule absolute. 

Stewart & Gcrbcr. for plaintiff. 

Nlles ir Kcff. for defendants. 

November 21, 1921. Wanner, P. J. — 
The ])l.-iintiff brought separate actions of 
assumpsit on twenty policies of insurance 
issm-d by as mam different lire insurance 
I'fimp.T nil's upon certain ])ersonal jiroper- 
ly of the plaintiff, which was afterward 
ficstrnyed in the same lire. 

Iud<;nient for the plaintiff for $1,- 
000.00 for want of an affidavit of de- 
fense, was recovered in one case, and 
for S5C0.00 by the verdict of a jury in 
another case. In a third case a verdict 
for the plaintiff for $1,000.00 was set 
nside bv the court as excessive, and a 
uev, trial <jra!ited. Each trial consinned 
a week's tin)e. The rjuestions of law and 
of fact involved were precisely the same, 
nnd there was no sukstanfial or material 
difference in the evTdence snbmitled to 
the respective juries at the trial of these 
ca'ics. 

The counsel for the plaintiff ^nd for 
the defendants, respectively, are(t^<>59l«lt; 
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in all the cases, and the defense is con- 
ducted ill each instance by the same rep- 
resentatives of all of the defendants who 
are niakinij common cause aj^aiiist the 
yilaintili'. an<l both cases were tried be- 
fore ihe same judge. 

There is, therefore, no material dif- 
ference in the (niestions of law and of 
fact involved in the separate cases, and 
no disadvantage or prejudice can, in the 
oiJinion of this court, result from Ihe 
trial of all the remaining cases together. 
Much will be gained by both parties by 
the saving of time and expenses of trial, 
and in the nnifonniiy of the resnhs fol- 
lowing the trial of ail of the cases at the 

The power of the court lo order cases 
tried together under such circumstances 
as these, is weil established by abiuidant 
authoriiv in both our federal and state 
courts. 'In .Mutual IJfe Ins. Co. v. Hill- 
man, i_i5 U. S. 28.1, O'i Law Ed. 706). 
ihe court said: "Where the English con- 
solidation rule has not been a<lopted, the 
.American courts, state and federal, have 
exercised ihe authority of ordering sev- 
eral actions hy one itlaintifT against dif- 
ferent defendants to he tried together, 
whenever the defense is the same, and 
nnnecessary delay and expense will be 
thereby avoided, * * * fiie learn- 
ing and research of counsel have pro- 
duced no instance in this country, in 
Avhich such an order, made in the exer- 
cise of the discretionary power of the 
court, unrestricted by statute, has been 
set aside on bill of exceptions or writ of 
error." Vide cases cited in the opinion 
jn this case. 

The authority of the court to try a 
mimber of cases together is also careful- 
ly considered and fully sustained by ihe 
Suiireme Court of Pennsylvania in Az- 
in^cr v. Fa. R. R. Co., 262 Pa. 242-245. 
ivhere the following language was quot- 
ed with approval from ihe opinion of the 
court in I.umainsky v. Tessier, 213 Mass. 
1S2 (()9 N, E. lO.Si): "Where several 
cases are pending between the same or 
different parties which grow out of a 
single transaction, or which involve an 
inquiry into the same event in the same 
general aspects, although the details of 
evidence may vary materially in fixing 
res]ioiisibility, the court may order them 
tried together. But they continue sepa- 



rate so far as concern docket entrifs, 
verdicts, judgments and all aspecls savf 
only the joint trial. This is a freqtiM 
practice, and finds many illustrations in 
; onr decisions." For iihistrations of tk 
' aimlicatioii of this rule to insurant 
. cases similar to these at bar. vide: Fidel- 
ity Phenix F. Ins, Co. v, Friedman, i:a 
S' W. 2\S-2\7: lilackburn v. St, Paul 
Fire Ins. & Marine Ins, Co., 21 S. t 
1)22: Southern Stock Fire Ins. Co. v. Ra- 
leigh C. & S. Ry. Co.. ( N. C) 102 S. E. 
i04 ; Viele v. (lermania Ins. Co., 26 Iowa 
9-10, 

The trial of these cases together will 
not prejudice the rights of the parties in 
any essential matter involved in such 
Irial. and separate verdicts will lie taken 
in each case. Neither will it interferf 
with their right to take out sqiaraie 
writs of error in each case with the sanif 
effect as if the cases hail been sejiaraleK 
tried. 

Now, to wit, November 21st, 1921; 
Rule absolute, and the setting down 01 
one of the above cases will be sufficient 
to i)lace them all ujion the trial list. 



George Cohick v. Lancaster Handle 
Company 

Certiorari — Record — Depositions — 
Presumption of legality — Unincorporat- 
ed association — Fictitiotis Name Act nf 
June 2S. igij. 

I'pon certiorari without dtposttioiis ih'' 
ciiurt can only oon&lder th« record as ■' 

It cannot lie claimed that (he defeiKUm' 
was unlawfuUy carrylnR on its business i" 
violation of the Fictitious Name Act of Jul* 
2S, 1917, I*, L. 645, as this does not appear on 

It niuHl be presumed that a diefendant com- 
|)a.iiv Is a corporation or a company duly 
authorized to do businpss In thla state uniil 
Ihe contrary appearf. 

.\ judprnent of a magistrate will not 1* 
set aside on certiorari on exceptlone not sup- 
[Hirted by deposnions aUPRlnK that the di- 
fendant company la mot Incorporated hul 
merely a voluntary aseoclatlon, and not » 
limited partnfifshlp or joint stock CiompflJiy. 
anil' there ia no record thereof in the ReRi*- 
ter^s Office, or registration In the Prothonn- 
tary's Office, and It Is a nonenttty at law. 
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Certiorari. Exceptions (iismisscd. 

D. F. Davis, for certiorari. 

Isaac R. Ilrrr and Harold G. Ripplc, 

Sciiteniljcr ^4. 19JI, Landis, I'. J. — On 
June 2\. 1921. a siinininns in assiuiipsit 
na.-i issued l»y Aldennan W. S. Doeliler 
against "Lancaster Handle Company," 
and service was made by the constable 
ii]ion the "Defendant Co. by handing a 
tnie and attested copy thereof to Phihp 
Kirchner ]>ersoiiany at Defendant's place 
of bnsiness in the City of Lancaster. 
Pa." On July 2, i(;2i. a hearing was 
<luly had. and judgment was entered by 
default against the "Defendants" for 
S[2i.i6. Whether the alleged company 
was incor])orated or not does not appear 
on (he record, nor is there anything be- 
fore us to show what connection, if any 
I'hilip Kirchner had with said conijjany. 
With this stale of facts ajii>earinp. on 
Inly 6. r(j2i. Philip Kirchner sued ont a 
writ of certiorari, and the exceptions 
stibse(|uently tiled allege that the Lan- 
caster Handle Com]>any, not being incor- 
l>orated, but merely a \'oluntary associa- 
tion, is a nonentity at law ; that this com- 
l>any is not a Iiniite<l partnership nor 
joint stock company, and that there is no 
registration of individuals or otherwise 
in the Prothonotary's or Register's office. 
No depositions have been taken by either 
of the parties. 

It nuist be admitted that, by Section i 
of the Act of June 28. 1917. P. L. 645. it 
is provided "that no individual or indi- 
viduals sliall hereafter carry on or con- 
duct any bnsiness in this Cominonwealth, 
under any assumed or fictitious name, 
style or designation, unless the i>erson or 
TJersons conducting or carrying on the 
same shall have first filed in the oiifice of 
the Secretary of this Commonwealth and 
in the office of the Prothonotary * * 
* a certificate, under oath, and signed 
by siich person or persons, setting forth 
the real name or names and addresses of 
all the persons owning or interested in 
said business, and also the name, style 
or designation under which said business 
is Ijeing or will be carried on or con- 
ducted." Section 3 declares that "any 
person carrying on or conducting any 
bxisiness in violation of this Act shall be 



guilty of a misdemeanor," &c. In Sykes 
Department Store v. Pennsylvania Rail- 
road Company, 36 Lane. I.«iw Review 
2-14, it was decided that "a person who 
carries on a business imder an assumed 
or fictitious name without having tiled 
the certificate re<]uired by the .\ct of 
June 28. lyi/p P. L. 645, is unhwfuUy 
carrj-ing on said business," and that "the 
law will not sni>port a claim based upon 
its own violation." That case, however, 
came before the court on an affidavit of 
defense raising a ([uestion-. of law. To 
the same effect is Codorus Planing Mill 
Co. V. Horn, 33 York 133. 

The trouble with the present case, as it 
appears to me, is the fact that nowhere 
in the record is it shown that Kirchner 
or any one else was doing business under 
an assumed or fictitious name. It must 
be presumed that the defendant is a cor- 
poration, or at least a comj>any duly au- 
thorized to do business in this state, im- 
til the contrarj- a])pears. Ujion certiorari, 
and without depositions, the court can 
only consider the record as it stands, and 
exceptions cannot be sustained which 
have nothing to sustain them. For this 
rea.son. therefore, 1 am of the opinion 
that they must be dismissed. 

What good a judgment against the 
Lancaster Handle Company, if it is nei- 
ther a corporation, a limited partnership 
nor a joint stock company, will be to the 
niaintitf, I fail to see. That proposition 
is. however, not now before the court. 

The exceptions are overruled and the 
writ of certiorari dismissed. 



In re Nomination Paper 

Election lati)S — Eligibiiily of candidate 

—Act 1913. P. L. $70 — Conditions pre- 
cdciil — Nomination papers — Amend- 

)IICIll. 

The law does not proscribe ellelbillty as a 
ondltlon precedent to nomination for poHt- 
■al office. 

Power to Hel aside a iiomln.i,tlon paper la 
?Htrlcted to explicit statutory KTounda 
See. S. Act 1913, 1'. L. 730). and Court mity 
t diBcredon pea-ml( a-niendment to such 
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As abov? where Issue Is raised of IneUgi- 
bllily to oiHce of county controller because of 
the canUltlate holding Foiieral office. 

Application to set aside nomination 
pai)et^. Refused. 

October. nj2i. Fuller. P. j.— This ap- 
plication, with commendable caution in 
order to prevent escape niider any pos- 
sible variation of name, attacks the nom- 
ination of "jud Abbott." "jiidson H. Ab- 
bott," or "H. Judson Althott," althouiih 
those papers clearly set forth only the 
name of "H. Judd Abtiott." which we be- 
lieve to be the real name of the candi- 
date. 

The only gronnd of attack is, thai hi; 
holds office as deputy revenne collector 
under the United States, const iliilinf; al- 
lefjed ineligibility for tlie oflice of county 
controller tmder the Act of i^)^, P- L. 
404. which jjrovidcs that "Xo |-,erson 
holding office under the United Slates 
shall be eligible to .the office of co«nty 
conlroller during his continuance as 
aforesaid nor until one year thereafter." 
etc. 

The fact of his beinjj de|iuty revenne 
collector is disclosed on the face of the 
nomination jiapcrs themselves, as well as 
substantiated by evidence showing the 
character of the ])osition. Those papers 
are also accompanied by the affidavit as 
candidate, setting forth, inter alia." "To 
the !>est of my knowledge and belief 1 
am eligil)le for such office." etc. 

Two ([uestions are presented, viz. ( 1") 
whether the candidate is in law ineligil)le, 
and (2) whetlier such ineligibility is a 
ground for setting aside the nomination 
papers. 

1. On the first tjuestion ojiinions 
might and do differ. The judges who 
heard the case might agree or disagree 
among themselves or with other judges. 
Law is not an exact science and its in- 
terpreters are'not infallible. The same 
(|uestion presented to different minds 
might lead in one to a jiositive convic- 
tion, in another to hesitating concurrence, 
and in a third to energetic dissent. Low- 
er judges are often reversed by higher 
judges, who in turn may be reversed by 
those still hif.dier. The entire right of 
appeal is predicated upon the possil>iiity 
of error in respect to legal opinion. This 
being so. it would not be fair to a candi- 



date, by judicial declaration, which mighl 
be erroneous, to stamp upon his candi- 
dacy, before election the destructive 
mark of ineligibility, assuming that we 
entertain such a view. 

2. The foregoing consideration fur- 
nishes one reason why in answer to the 
•second fjuestion we should not regard in- 
eligibility as ground for setting aside a 
nomination paper. But there is another 
reason. This proceeding is purely statu- 
tory, and our power to set aside a nomi- 
nation i>aper is scverly restricted to ex- 
plicit statutory grounds, among whicb 
the only jiertinent one is thus expressed 
in Section 8, Act 1913. P. L. 730: 

"(a) Material error or defect appar- 
ent on the face thereof or on the face of 
the a]'|>ended or accomjianying affida- 
vits :" ;md it woirld seem that the "error 
or defect" here intended should be one 
suscenliljle of correction by amendmeni, 
for Section 8 further expressly provide>: 

"If the matters objected to are such a- 
are specified in subdivision (a) of this 
section, the court npon hearing the cn^ 
may in its discretion, permit amendments 
within such time and upon such tenns a* 
to payment of costs, as the said conn 
may specify." For examjile. the candi- 
date's affidavit as above quoted discloses 
an amendable defect in averring eligibil- 
ity "to the best of his knowledge and be- 
lief." instead of absolutely, as requirfl 
by Section 6 of the Act; but ine!igil)ilit> 
is plainly not an amendable matter and 
therefore is not apparently included 
among the objections which create 
ground or confer jurisdiction for setiii^; 
aside the noniinalion papers. 

It may seem ])aradoxical not to pre- 
vent the candidacy of an ineligible per- 
son, but the law does not prescril»e efi- 
gibitity as a condition precedent to nomi- 
naiton. If a ]>erson, through patriotism 
or ambition, believing himself eligible, is 
willing to ex])end time and money in pur- 
suing a political phantom, or if electors 
are willing to bestow vote and effort in 
aiding such pursuit, no legal obstacle 
prevents. 

.Accordingly, permission is granted to 
amend the candid.ite's affidavit in the 
]iarticular above mentioned, and ihere- 
UDon the application to set aside wili be 
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r. p. of WaahlnKton Co. 

Martin Zagar, Trustee, Etc., v. 
Joze Bizjak et al. 

Sheriff's sales — Inadequacy of price 
— Atiempt to discourage bidders — Trtts- 
lee as plaintiff in execution. 

Mere Inadequacy of price alona la not suf- 
ficient ground ror setting aside a aheriffx 
a<iie; nor ts Inadequacy of description suffi- 
cient if the plaintiR In the execution has 
fuinlKhed the deaci-iptlon used by the aherlft. 

But where Ihe price bid was grossly In- 
nilequiite and the plxlntin in the e.iecutlon 
was trustee for a number of innocent per- 
^ins who would be injured If the sale were 
allowed to stand, the sale will be set aside 
n^^ardless of Ihe fact that the plaintllT fur- 
nisihed the defective description to the sherlfT, 
;ind did not attend the sale. 

Rule lo set aside sheriff's sale. Rule 
absolute. 

R. E. Btirnside, for plaintiff. 

Joseph C. Spriggs, for defendant. 

jniie 28, \i)2i, McIIvaine, P. J. — The 
testimony taken before the examiner and 
the admissions of cotmsel made at the 
argument of this rule established the 
following facts: 

1. That the plaintifl', Martin Zagar, 
held a judgment against the defendant 
for the benefit not only of himself but 
of a large number of other jjersons, 
among them officers of this court. 

2. That the defendant with his 
friends were anxious and arranged lo 
buy in the property at the sheriff's sale 
and have the title taken to the wife of 
the defendant, so that if it did not sell 
for enough to cover the plaintiff's judg- 
ment the judgment could not be revived 
against htm so as to again sell the prop- 
erty levied upon, as could have been done 
had he himself bought in the property 

3. That in order to enable his friends 
who acted for him at the sheriff's sale to 
buy the property as cheap as possible, the 
defendant a'nd his friends discouraged 
any one who might feel inclined to bid 
on the property, not to attend the sale, 
and made threats against any one who 
tt-ouM appear at the sheriff's sale and 
bid J^itist the person who was expect' 



ing to bid it in for the benefit of the de- 
fendant and his wife. 

4. The sheriff testified, — and what 
he testified to is found to be true. — tliat 
of the number of bills that he thought 
necessary to properly advertise this prop- 
erty, a number posted in the most prom- 
inent places were torn down. 

■5. The description of the property 
as found in the sheriff's advertisements 
and posters would indicate that the real 
estate to be ?old was a vacant lot, where- 
as there was erected on said lot a valu- 
able dwelling house. 

6. The property was sold by the 
sheriff to the defendant's friend, who re- 
<iuested the sheriff to make the dee<l to 
the defendant's wife, for the sum of 
$(>(j.85. which sum was immediately paid 
by the friend of the defendant and his 
wife to the sheriff, with the request that 
he immediately make oni a deed for the 
property, making the wife of the defend- 
ant the vendee. Before this was done, 
however, the attorney for the plaintiff, 
learning that his client had not been at 
the sale and that a property worth jjer- 
haps $1,000 over and above the first 
mortgage that was on it had been sold' 
for $9<)-85. presented his ]>etition to this 
court to have the sale set aside, and sn 
notified the sheriff, and the sheriff ha« 
never yet delivered the deed to the ]nir- 
chaser of said property, and holds the 
$09.85 in his hands subject to the order 
of this court. 

7. That the price for which the ]jrop- 
erty was sold by the sheriff was grossly 
inadequate. 

The attorney for Antonio Premo, the 
()arty who acted for the defendant and 
his wife and who was the purchaser at 
the sheriff's sale, requests the court to- 
find the following facts: 

That the attorney for the plaintiff trus- 
tee both in the judgment and the writ of" 
execution. Martin Zagar, gave to the 
sheriff the description of the lots levied 
upon, and the description so given to the 
sheriff is the one he used in his hand 
bills and in the newspaper advertise- 
ments. 

That there is no evidence produced be- 
fore the examiner that any particuhr 
DTDspective purchaser or any person whcr 
intended to bid at the sale was kept awav 
from the sale by the remarkK and threats ,. 
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of the defendant or his friends ; nor is 
there any evidence to show that the bill; 
that were missing from the place where 
the sheriff placed them were torn down 
by any i^articular ])erson. 

That the bill poste<:l on the premise; 
sold was still in place on the day of the 
sale, and that a innnl>er of the bills 
posted at other places were also in place 
on ihe day of the sale. 

Tbe.sc reqnests for findings of fact, 
presented by the purchaser's attorney, 
are .'.Ffirir.ed. 

There is no doubt that tnadecjuacy of 
])rice iilone is not sufficient ground for 
scttitig aside a sheriff's sale: nor is iupr!- 
C(;u;icy of description sufficient if ilie 
plaintiff in the execution has furnished 
the ilescriplion used by the sheriff. Kut 
T'otwiihsianding that, it nnist not be for- 
[;otten that the sheriff is an executive of- 
Jicer of this court and the court will not 
allow a sale made by its officer to be con- 
tinued if by so doing gross injustice will 
be done to innocent parties. And in this 
case it must not be forgotten that the 
i:erson who was in control of this exe- 
cution was a trustee, and although he 
iicrsonally might be esto]>pcd from ob- 
jecting to the sale when he failed to at- 
tend ;md bid. or might be estopped from 
objecting to the form of the advertise- 
ir.ent when he or his attorney furnished 
the descrijition, yet we must not forget 
that many of the beneficial owners of this 
judsnicnt or of the money that would be 
realized from this sale were wholly in- 
nocent and were not res]innsible in any 
wav for the dereliction of the trustee. 

We are therefore clearly of the opin- 
ion, under the authorities, that the court 
is not abusing its discretion in this case 
in selling aside this sale: Hasnel. Re- 
ceiver, V. Lvons. 41 Su]ierior Ct. j8;: 
Rittcr V. Octz. 161 Pa. 648: Philli|)s v. 
\Vils.in. 164 Pa. 350. 
. In this case the i>1aintiff's attornev. 
who was hindered from being at the sale 
and looking after the interests of his 
client and who took sjieedy action to 
have the sale set aside, has offered to 
■ bid S500 for this property in the event it 
is re-sold by the sherifl^, and that ofl^er 
has been made a matter of record. We 
are therefore of the opinion that this 
sale should t)e set aside and the money 
paid to the sheriff refunded to the pur- 



chaser at the first sheriff's sale, on thf 
condition that the plaintiff stand good 
for the offer that he has made in coun 
to jjay $300 at the second sheriff's sale. 
And now, June 28. 1921, the nde here- 
in granted to set aside sale made by the 
■licriff on the execution in his han'l^ 
wherein the real estate of the defendant 
was levied upon, came on to I)e heanl 
-nd was argiied by counsel, whereupon, 
u]ion dne consideration, it is ordered, a'l- 
judged and decreed that said rule k 
made absolute and said sale is set aside. 
And it is further ordered, adjudged aii'I 
decreed as follows: 

1. That the sheriff re-advertise ami 
ro-sell said property, pr0])crly described, 
uiion the writ now in his hands, and thai 
he niske return of his action tn the prem- 
ises to the first day of August Term next 
cnsmrg : and that at said sale he start 
with the bid of Robert E. Runiside, the 
attorney of record for the plaintiff in 
this case, for $500. 

2. That the costs of this nile Iw 
taxed as i)art of the costs on the execu- 
tion. 

3. That after the second sale is con- 
I'lrnied, if the property sells for S500 or 
more, as contemplated, that the sheriff 
refund to the bidder at the first sale the 
?(7().85 jiaid to him ; and that all of the 
ct)sis on the judgment and execution be 
first paid out of the proceeds realized 
from the second sale of the projierty. 



Q. S. of Daupiiin Co, 

Change of Polling Place 

I'.lcrtians — Polling-places — CImii(IC— 
Jurisdiction. 

Tlif Jurimliptlon to ohange a poiling-place 
in ;ti election tilvlpicni Ih tn the counly oom- 
mis.aioners. \t the application tor change U 
maiie nwre than three weeks before an ap- 
pronchlng election. If the application ("T 
change Es made iens than three weeks Wore 
iin iiiniroaehlng election, the juriediction is 
in the Quarter Sessions, 

Petition for change of polling-place, 

Maurice M. Metsger, for petitioners. 

Wm. H. Earnest, County Solicitor, 
contra, 

August 15, 1921, Fox, J.— On the 8th 
day of August, 1921, a petition signed li>' 
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twelve qualified electors of the second 
precinct of the third ward of the city of 
Harrisbiirg was presented to the Court 
of Quarter Sessions praying the court to 
change the polling-place in this precinct 
from 322 Chestnut street to 308 Chest- 
nut street. 

A demurrer was at once filed by the 
commissioners of Dauphin County, 
raiding the question of jurisdiction, and 
it was agreed by the coinisel for the pe- 
titioners and the county solicitor that the 
court should dispose of the demurrer 
«iihout argument, and on the 15th day 
of Aiigitst, 1921, the court sustained the 
demurrer and the petition was dis- 
missed, also stating the opinion would 
follow and we now filed the same us of 
that date. 

The C|uestion before the court is. does 
the Court of Quarter Sessions have ex- 
chisive authority to change the polling- 
place of any election district within the 
count}- when a petition projjcrlv executed 
is presented at any time at least three 
weeks prior to any general, nuuiicipal, 
township or special election, or docs that 
exclusive authority rest in the county 
commissioners ? 

The Act of 1893. P. L. k^. provides, 
as follows: 

"That it shall be lawful for the Court 
of Quarter Sessions of the proper county 
at any time for any reason that may seem 
proper to the court upon a' petition of at 
least ten qualified electors of any election 
district, and upon such notice to the 
county commissioners as. the court mav 
direct, to change the polling-place of said 
district: Provided, however. That the 
court may, in its discretion, direct that 
an election shall he held to settle the 
(luestion as to where said pol ling- ]>1 act- 
shall l>e located." 

The Act of 1903, P. L. 187. provides 
as follows: 

"That it shall he lawful for the county 
commissioners of any county of this 
Commonwealth, at any time at least three 
weeks prior to any general, municipal. 
township or special election, for any rea- 
son that may seem proper to the county 
commissioners, upon a petition of at 
least ten qualified electors of any town- 
shin election division, to change the 
polling-place of said township or elec- 
tion division : Provided, however. That 



the said county commissioners niay, in 
their discretion, direct that an election be 
held to settle the question as to where 
the said |)ol ling- place shall be located. 

Section 2. All acts or parts of acts, 
general, special or local, incon.sislent 
herewith are hereby repealed." 

This act was amended by the act of 
July 8th. 1919. P. L. 769, the amended 
section of which reads as follows: 

"That it shall he lawful for the county 
commissioners of any county of this 
Commonwealth, at any time at least 
three weeks prior to any general, muni- 
cipal, township or special election, for 
any reason that may seem proper to the 
county commi.ssioncrs, upon a petition of 
at least ten ([ualified electors of any 
township or election division, and after 
written notice to the occupant or owner 
of said f)oiling-placc, at least one week 
before the hearing on said petition, to 
change the t")lling-])lace of said town- 
ship or election division: Provided, how- 
ever, that upon the presentation of a ]>e- 
tition to the county commissioners, on 
or l>efore the day of hearing of said pe- 
tition for the change, .signed by a major- 
ity of the registered electors of the said 
town.ship or election division, and sworn 
to by one of the qualified electors there- 
of, objecting, to such change of the poll- 
ing-nlace. said countv commissioners 
hall not make any change in the said 
polling-place of said township or election 
division. And provided, further: That 
said county cninuiissioners may, in 
their discretion, direct that an election be 
held to settle the question as to where 
the said polling-place shall be located." 

Tn the case of Change of Polling-Place 
of O.vford. 19 District Rejwrts. page 782, 
in which a petition was presented to the 
court as much as three weeks before the 
approaching election, for the change of 
a ])olling-pUce in a lx>rongh. Butler, J., 
006 held that the Act of 1003 gives 
to the county commissioners, where the 
petition is presented as much as three 
weeks before an ai>proaching election. 
exclusive authority to change the nolling- 
nlace in a township or election division. 
The words "election division" he hold 
meant election division of a township, 
and therefore a petition for a change of 
polling-place other than those of town- \^^ 
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ships should be presented to the Court of 
Quarter Sessions. 

In the case of Changing the Polling- 
Place in loth Division, 3rd Ward ; 25 
District Reports, 993, the Court of 
Quarter Sessions of Philadelphia, in 
1916, by Ferguson, J., took a contrary 
position from that taken by the court in 
the Oxford case, and held that the Act 
of 1903 apphed to every election district 
in the state. 

In the case of New Philadelphia Poll- 
ing-Place, 29 District Reports, 678, the 
Court of Quarter Sessions of Schuylkill 
County, by Koch, J,, in 1920, held that 
the Act of 1903 as amended by the Act 
of 1919 authorizes the county commis- 
sioners to make the changes and that the 
Act of 1893 '" ^o f^i" ^^ conferring the 
jurisdiction on petitions presented more 
than three weeks prior to an approaching 
election is repealed. 

We are in accord with the reasons for 
the decisions in the last two mentioned 
cases and for the further reason that in 
the amending Act of 1919 in the seventh 
line of section one the word "or" is in- 
serted between the words "township" 
and "election division," which word in 
the Act of 1903. section one, line eight, 
does not appear, showing that the legis- 
lature intended it to extend to more than 
the polling-place in a township or town- 
ship division. 

We are of the opinion that in a case 
where the petition is presented more 
than three weeks before an approaching 
election as specified in the act that the 
Court of Quarter Sessions does not have 
jurisdiction, but that the county commis- 
sioners do have the same, but in a case 
where the petition is presented less than 
three weeks before such approaching 
election the Court of Quarter Sessions 
still retains exclusive authority. 

This petition being presented to ns 
more than three weeks prior to any ap- 
proaching general, municipal, township 
or special election, we are of the opinion 
that the county commissioners have jur- 
isdiction of the matter, and that the Court 
of Quarter Sessions is without jurisdic- 
tion. The demurrer is therefore sus- 
tained and the petition is dismissed. 



In Re Nomination Papers of 
William D. Brown 

Elections — Objection to nominalioa oj 
candidate — Notice of proposed objec- 
tions must be served — Act of 1919, P- 1- 

831. 



Objections to nominations will be strlckn 
off nhen they are tiled without being aKoin- 
[lanled by proof ol service of noUce o( tilt 
proposed objections as required by law. 

Petition to reject nomination paper. 
Petition refused. 

Miles R. Nasoti, for petitioner. 

S. L. Gilson, for respondent. 

Octoljer 17, 1921. Hirt. J.— This isilie 
petition of John S. Salisbury, seltii^ 
forth that William D. Brown has fiW 
with the County Commissioners of Erie 
County, Pennsylvania, a nomination 
paper purpwrting to nominate the said 
William D.' Brown for the office o( 
sheriff of Erie County to be voted for 
at the election to be held on the 8lh of 
November, 1921, and objecting to said 
nomination paper filed for the reason 
that he is not entitled to use the party or 
political appellation used therein and 
praying the court to reject the said nom- 
ination pajjer and direct the said conwnii- 
sioners not to print the name of William 
D. Brown on the official ballot for use at 
said election on November 8, 1921. 

To this petition an appearance de btnr 
esse was entered for John J. Quinn am) 
other electors who signed the nomination 
papers for William D. Brown and motion 
made to strike off the objections filed for 
the reason that when filed they were not 
accompanied by proof of service of no- 
tice of the proposed objections upon said 
William D. Brown named in the pap*r 
objected to and for other reasons. 

The Act of July 9, 1919, P. L. 8ji 
(See Section 6, page 835 PP. 3) jffo- 
vides, "No objection of any nature what- 
ever shall be filed unless EWicompanied by 
proof of service of noHce 6f tbe (wtqiowd 
objection upon at terat ofle of the tsnii- 
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ilaies iianied in the paper objected to, nor 
shall any objection be heard in the ab- 
sence of any of the candidates without 
])roof of service of the notice of the 
hearing npon theni." 

This portion of the section is a re- 
script of the Act of April 21, 1903, P. L. 
.;24, Section 2, (page 225, PP 3) which 
in Uirn was a rescript of the Act of July 
<i. 181J7, P. L. 223, Section 6 (page 227, 
\'V 31, On October 22. i»/x), this pre- 
cise question was before the conrts of 
!)auphin Comity and Sinionton. P. J.. 
held in the nomination of Palm, et al., 9 
Pa. Dist. Reports. 668. that "When this 
case was called for hearing a motion was 
made to strike off the objections, on the 
ground that they had been tiled without 
Iteing accompanied by proof of service of 
notice of the pro]x>sed objections, as re- 
'[iiircd by law. and therefore were filed 
without authority of law, and that no no- 
lice had Ijeen served on the candidates 
prior to the filing of the objections. 

"< )n ihe hearing, we found that the ob- 
jeclions when file<l were not 'accompa- 
nied by proof of .service of notice of the 
])roposcd objections upon at least one of 
the candidates named in the certificate or 
jiaper oi)jected to:' * * * This was 
not a compliance with the rc(|uisites of 
the Act of .\ssenibly to a valid filing of 
obiectioiLS, and they nnist therefore be 
stricken off: and this being done, the 
<|nestion of the merits of the objections is 
not before us. 

Adopting that O])iiiion, we are con- 
vinced that these objections must be 
overruled. 

Since the above decision the Acts of 
1903 and 1919. supra, have re-enacted 
verbatim the provisions of the Act of 
j8ij7 constrned by Judge Siinonton and 
we must assume that these acts were re- 
enacted with the judicial interpretation 
given the .^ct of 1897 by that court. 

.\nd now. to wit, ()ctol>er 17, 1921, the 
objections are stricken off and the pro- 
thonotary is directed to certify this 
judgment to the county commissioners. 



'• F- of Berks Co. 

Baugh & Sons Co. v. Reading 
Reduction Co. et al. 



Foreign attachttieitt ~ 
cause of action. 



121 

A rule to show ciiuae of tiction and to ills- 
Bolve a foreign ullachiiienl, upon a claim (or 
dainageH foi- breach of conirael to deliver 
garbage tankage, will be discharged «-hei-e It 
iippeurs that ihe altldnvit »f cause of ucHon 
died upon Issuanci; ot the rule sufndently 
shows the breach of the contract, the llmesf 
when the plalnliff's purchases were made lu 
the open market, the amount Involved In 
each fliiil Ihe sum ot the whole in excess ot 
what It would have cost at Ihe price agreed 
upon in the contract. 

Siir rule to show cause of action and 
to dissolve foreign attachment. Rule 
discharged. 

Samuel E. Bertoh-t. for R. G. Ilush- 
ong, garnishee, and rule. 

Cyrus G. Derr, for Pemia. Trust Co., 
garnishee. 

Johu A. Keppehiian, for plaintiff. 

.\ugHst 8, 1921. Endlich, P. J. — In this 
action, begun for foreign attachment, 
one of the garnishees has obtained a rule 
upon plaintiff to show cause of action 
and to dissolve the attachment. The al- 
legation on which this application is 
sought to be maintained is that the affi- 
davit of cause of action filed ujion the 
issuance of the rule is "entirely insuffi- 
cient in fi.xing the amount of the claim," 
That is therefore the question to Ix' 
passed upon now. 
The plaintiff and defendant had a con- 
tract whereby the latter agreed to deliver 
to the former, at a price made up in a 
designated way and amounting to $12.85 
per ton, 1,200 to !.6oo tons of garbage 
tankage in about equal monthly quanti- 
ties during June. July and .-\ugust. 1919. 
according to shipping instructions to be 
given by the plaintiff. During June 193 
tons were delivered ; and that was all tliat 
ever was delivered. Shipping instruc- 
tions were repeatedly given to defendant, 
but without avail. The measure of dam- 
ages for :i breach of contract of delivery 
is the difference between the contract 
price of the thing to be delivered and its 
market value at th.e time of delivery, with 
interest: Seward v. Mfg. Co.. 266 Pa. 
457; Sales .Act 19 May. 1915, P. L. 543, 
sec. 67. subsec. Third. .About July 17. 
i9r<(. defendant advised plaintiff of its 
inability to make the dehveries con- 
tracted for and asked for an extension of 
time without date, which the plaintiff 
granted with the qualification that, pend- 
ing its receipt of further deliveries, itj 
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would have to buy garbage tankage in the 
ojjeii market and charge defendant with 
the difference l>etween the market, and 
contract prices. Of this intention the 
plaintiff.- up to Nov, i8, U)uj. advised de- 
fendant on eight occasions, on six of 
them buying at prevailing market rates 
an aggregate of 1,407 tons, the cost of 
which, at the contract price, would have 
been SiS.O/ij.g^, the excess of the price 
paid therefor over the contract |)rice be- 
'"E S/o^oo.S. which amount with inter- 
est from Nov. 20. 1919. the date of the 
lasl purchase, is averred to be ihc ])lain- 
liff'-i claim in this action. The dates, 
lirices and quantities of |)!a!nliff's pur- 
chases are set forth as follows: — 500 
Ions on Aug, 6, ii;iij. at $18.50 per Ion, 
inaking .S9.J50; 366 tons on Auj;. 11. 
I'jii). at St^.So per ton. making $0.- 
514. 80; 275 tons on Sept. 8, kjc). al 
S17.80 per ton. aggregating $4,840; 50 
tons on i:)ct. 16. i'jMj. at $17.80 jut ton, 
making S8(_)0: 200 tons on Xov. [.4, ii;ni. 
at Sr8.8o per ton. making S3.76U. and 16 
tons on Xov. 20. njMj. at S22.20 per ton, 
amounting to $355.20. 

In Miiidlin v. Spinning Co.. 261 I'a. 
,^.^4- ir>f^- a somewhat similar ca.sf. it wa.s 
heid ihat the affidavit of cause of action 
sliould stale when the goods not delivered 
ought to have been delivered, and what 
ihe market |)rice then was, in order to 
furnish a basis for tlie assessment of 
damages'; and as iiidicatwl by Shreve v. 
lirerelon, 51 I'a. 175. it was the plain- 
tifi's rifht and business to supjily itself 
from lime to lime as ii needed the tank- 
age and charge defendant accordingly. 
(See also l')avid v. Whitnier. 46 I'a. Su- 
per. Ct, 301).) This affidavit does show 
when the plaintiff's purchases were 
mniie. the amount involved in each, .ind 
the sum of the whole in excess of what 
it would have cost at the jirice agreed in 
the contract. It thus exhibits ail that is 
requisite in order to a-sess the damages 
in accord with the decisions cited. That 
it charges interest on the emire excess 
]»ai<l by ])laintiff. Inil only from the date 
of the ia.'^t piircliase. is not to the defend- 
ant's disadvantage in this instance, while 
at the sanie time making unimportant the 
exact dates when deliveries were de- 
manded and purcha.ses by plaintiff made. 
In these particulars, therefore, there 
would .seem to he no room for complaint 1 



by defendant. Indeed, it apj)ears impos- 
sible to lake any substantial excejjtion to 
the affidavit on the ground specitied, and 
therefore — 

'['be rule to show cause is discharged, 

I). C. of Allegheny O: 



Henry's Estate 



Orf-haiis' Court — Letters of adminis- 

tralioii pendente lile^Kcglsler of If'iUs 

— Ccrlificalion of record — Procedure— 

Pidiichirics Act of 1917, P. L. 447- 

In ii disimtp over tile pnibale or a will, ihe 
i:i:i.iit "f IcllerK of adminletrativn pcndHiif 
liU liy tlic rPiriattu- of wills wa« h<>id vorl 
wlific on pelition the Orphmw' Court )i ' 



rrplst 



Bi-tify 



for iidjudicHtion but prioi- 
mi'ld (fL'der iin order hod been made l>y If'' 
rcKiHtdi- hut ilip oath had not Uecn Inkin ••' 
t.r.Kl 1,-iv. n until uflei' cui-h service, Th^ 
Ki.liic'i^iiU'S .VOt iir 1917, I". L. 417. renuin' 
thill ihi" iKilli niuM lie ndmlnlstercl an<l .1 
bond Biven bcfoii' letl<i-a of ndmlniaiiatl"^ 

Thi' HeulHtvi- .if WillH Act of 1»17. V. L 
iUy, Su'liiiil in. hiiH cluinBed the pi-aelice 1" 
ihi' pii'lKiK' iif a [|i.>iput(*t will. On pclili'"!- 
tb.- On>li.Tiis' Coui-t may direct the ceit-ilka- 
tinn ol the ici'inrl and then dJaposi' of tli> 
vvl.ile m;ilt<T. (Ilia pl■l>vl.^^Ion beinc intendol 
(11 rlisiH'nite willi the li'elay-H Incident lo an 
apixal from the decision of the reBister. The 
matter thUH coniex Into tho Orphann' Court 
de itovo and Is u sulMtitute tar a.n uppe^il. 

Petition to vacation of letters of ail- 
niinisiration fciidenle lilc. Letters re- 
voked. 

Reed. S'mlllt. Slicw /r Heal. Sm':cl 
McClay. li'alter Lyon, Gordon & Siitilh. 
IL H. Lineai\.'eaver and Henry G. Wis- 
xoii. for petitioners. 

Patterson, Cra-tyford, Miller & Arfin- 
hcr<i. Cliortcs K. Rohlnsoti, George iVeH 
and C IVilliaiii Campbell, for respond- 
.•nls and caveators. 

r.efore Miller. I'. J., and Mitchell. J. 

N'ovember 9, 1921, By the Court.— 
This matter comes on upon petition, an- 
swer, replication, and testimony taken, 
the question being, whether letters of ad- 
ministration pendente lite granted by the 
Register of Wills after an order made by 
this court directing the entire record to 
be certified here, should not be vacale<l. 
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The decedent, David P. Henry, died 
on tiie twelfth day of October, 1921, tes- 
tate; on October 15th a caveat was filed 
with tlie register against the probate of 
testator's will, by his son and daughter : 
on October i8th proponents gave notice 
to the caveators of their intention to pre- 
sent this will for probate and grant of 
letters on October 19th; on refusal of 
[irol»ate by the register, in view of the 
caveat filed, with a suggestion made by 
him to the parties to agree ii])on a time 
for hearing, counsel for the caveators 
urged, and later followed with a ])etition 
to him for the appointment of an admin- 
istrator pendente iile and tentatively siig- 
ge>ted to tbe Fidelity Title & Trust Com- 
]ii\m that it might be apjxiinted such ofR 
cer: the granting of this ]>etition was oli- 
jei-ied to by the counsel foi" the ])ropon- 
Mils: immediately following, or in con- 
nection therewith, the projionents re- 
ntn;stcd bv petition the register to certify 
Ihi' entire record to this court under sec- 
iion U) of the Register of Wills Act of 
I'ji"; this was refused by the register: 
later on the same date on jietition by the 
lirni>onents to this court, an order was 
made under section 18 of said act di- 
recting the register to certify the entire 
record to this tribunal ; this order was 
delivered to the register by the first as- 
sist.mt Orphans' Court clerk in the pres- 
ence of the member of this court who 
made the order, and to whom it was rep- 
resented, and who had full reason to lie- 
iieve that no letters pendente lite had 
lieen granted hv the register. It now a|i- 
jiears that the register had made an order 
lirior to the mandate from this court, ap- 
j>ointing the Fidelity & Trust Companv 
aiiministralor pendente tile, whose jiresi- 
dent on the next morning. October 50th, 
trxik the required oath, filed and had aji- 
proved his bond, and received the letters 
of administration pendente lilc; two days 
later, on October 22nd. the record as cer- 
tified was received hy the court. 

The order made by the register on the 
afternoon of Octol>er 19, 1921. appoint- 
ing the Fidelity Title & Trust Conijiany 
adnn'nistrator pendente Iile. was not a le- 
gal grant of letter.s as defined by statute 
and the decisions, nor was it in accord- 
.'mce with the recognized practice. 

Jurisdiction is in tbe register to grant 
letters of administration generally, in- 



cluding letters pendente lite under spe- 
cial circumstances; and the proceeding is 
well defined. 

Section 4 of the Fiduciaries Act of 
MJ17 provides that the register "may, 
when the circumstances of the case re- 
quire, grant to any fit |)erson or persons 
letters * * ♦ pendente lite, securitj- 
to l>e entered as in other cases of admin- 
istration." Hut section 7, paragraph a, 
of said act, provides that before the reg- 
ister issues letters be shall administer an 
oath in the prescribed form ; section 8, 
])aragraph a, ])rovides that upon his grant 
of letters he shall take a bond as there 
required. If he grant such letters (par- 
agraph d of said section) without these 
prereijui sites "such letters shall be void." 
Letters are not to issue unless bond has 
been ])reviously given, Moore v. Rahni, 
2 S. & R,, 375 ; in such a case hy the vcrj' 
terms of the law the letters are void, 
Bradley v. The Commonwealth, 31 I'a., 
522 ; failure to take the oath at the time 
may not per se void the grant of letters, 
hut failure to give the bond has a very 
different effect, liceber's .Appeal. 9<) I'a., 
5q6 ; the register having made his selec- 
tion. Hawkins' Orphans Court Practice. 
section 28, the next steps are, tbe oath, 
and the bond, "and thereupon issue tet- 
ters of administration," 

The register's a|>pointment as of Octo- 
ber ujth was not a gnuit of letters ; it had 
no status as such hy law or in practice, 
liefore the register granted letters in 
compliance with the act he was directed 
to certify the entire record to this court, 
it a]>pearing that a caveat had been en- 
tered and a dis])ute as to the probate and 
grant of letters existed under section 18 
of the Register of Wills Act of 191 7 : this 
order was mandatory : from the moment 
of delivery to the register his hand was 
staved; he was direcle<l to certifv what 
had then been done ; the attempted grant 
of letters on the twentieth was in the face 
of the order of the nineteenth, an illegal 
exercise of power over a matter no long- 
er in his jurisdiction : for it is in this tri- 
bunal where from Octol>er 19th the ques- 
tions will be determined whether the will 
shall he probated or an issue awarded. 
I'hether letters pendente lite should 
be granted : from this tribimal alone after 
the date of deh'very of the mandatory 
order mav the register have legve to 
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grant letters of administration pendente 
'tiU: 

It is strongly urged that only by ap- 
l)eal has this court jurisdiction of the 
matters in dispute; such was the law 
touching all acts of the register excepted 
lo, prior to section i8 of the Register of 
Wills Act of lyij. 

This ])rovision is new, and. say the 
commissioners, "is intended to prevent 
the needless and sometimes intentional 
de!a\-s which fiave often occurred in the 
jjrosecution of proceedings Ix;fore the 
registers." This section, after providing 
that the Orphans' Court may direct the 
certification of the entire record, pre- 
scribes the course of procedure ; this 
shalll lie "in like manner as it an appeal. 
had licen taken from the register's de- 
cree." 

The answer, therefore, to llie conten- 
tion that an appeal only can lie is in sec- 
tion l8 itself : when its ])rovisions are i'l- 
voked an a]>])eal docs not lie; the ceriiti- 
cation of the record and the disposition, 
of disputes or controverted matters by 
this court dc novo is the substitute for an 
apjjeal. There is in the i)rocic<line at bar 
a mandatory order directing the register 
to certify an entire pending ]>roceeding. 
The attempted exercise of ]>owcr of ap- 
|X)intment nfter this order is void. 

As section i8 of the Register of Wills 
.\ct distinctly provides that following the 
certihcation of a proceeding and its re- 
moval to the Oqthans' Court no letters 
of administration pendente lite shall be 
granted except by leave of the Orphans' 
Court on cause shown b\' any party in- 
terested. a|)plication may now be made 
to this court by any person interested, 
with due notice to all persons interested, 
to show cause why letters pendente lite 
shoidd be granted, and. if such cause be 
shown the register will have leave to 
grant letters after due notice to all par- 
lies interested, liieber's .Appeal, ii Pa.. 
137. to some lit and wholly disinterested 
jierson. Warner's .■\p]>eai, 207 I'a., 580. 

L'nder the facts and the law. the peti- 
tion to vacate the a])i>ointment of the Fi- 
delity Title & Trust Company, adminis- 
trator pendente Hie. is granted. 

And now. November 9, 1921. this mat- 
ter came on before the court in Hanc 
iiI>on petition and answer, rei)Iication, and 
testimony taken, and U])on consideration 



thereof, after arguments and briefs 01 
counsel, it is ordered, adjudged, ami 'k- 
creed that the letters of administraiiuii 
pendente Hie granted by the Register m" 
Wills of Allegheny Coijnty to the FM- 
ity Title & Trust Comi>any be vacate'', 
and set aside. 



Peoples National Bank v. 
David Sweigart 

Minor — Judijmen note gi%-en by iiiii^^'' 
— When ifill be opened — Fraetice. 

A warmnt of attorney to confess JudBnii'i; 
Bivcn by ii minor Is void und Incapable « 
rati dealt ii.n when the minor becomes of «*■ 

A Judg:iient entered on a Judijment nui'' 
slKned by a minor wilt not t>e stricken c^ 
t"tt will be opened <)n petition o( the m'r.''' 
supported by depositions, where a responslvt" 
:iiiswcr was filed and the defendiint did n-n 
lejiudlale the contract and retains tlie lifni- 

Rule to show cause why ju(lgiiii'i:i 
should not be ojiened. Rule absnUitt-, 

Ii. P. Dxsvis, for rule. 

John A. Coyle, contra. 

(.)ctober 8. H)2i. Hassler. J.— Thi' 
judgment was entered on a note datel 
March ir, 1921. It is alleged to have 
been given to secure the iiaynietit of an 
automobile Iwiight from Mr. Frant 
Herr, of Lancaser. The petitioner al- 
leges that at the time of giving it, he «a- 
a minor, having been born March lu 
|(>3i. L'pon his petition this rule ";i- 
granted to show cause why the judgment 
should not be opened. The defend;!"' 
has filed an answer, denying the niinnrii> 
of the petitioner. 

I )e))Ositions were taken, and the niiirnr- 
itv of the defendant is clearly prover.. 
The mother testified to his age. She 
produced a copy of the family I!il*'f 
showing the date of his birth, and the pe- 
titioner produced a certifitlate from the 
Orplians' Court of Lancaster county, 
showing that be was born on March f't- 
1901. 

.\ warrant of attorney to confess judg- 
ment given by an infant is void and in- 
capable of ratification when the infant 
becomes of age. and on application wib 
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be stricken off: Kiiox v. Flack, 22 Pa. 
337; .Small V. Murphy, i Liiz. Leg. Rec. 
TiJ,3: Cole V. Cole, 9 Lane. Bar 195; 
iSmiih V. Fisk, 6 C. C. 167. In Lutes v. 
Thompson, 5 C. C. 51, which is to the 
same effect, the defendant did not return, 
or offer to return, the hor.se which he had 
jjivi'u the judgment note in payment of: 
Matthews v. Throckmorton, 18 \V. N. 
481. 

In niojt of the above cases the judg- 
iiittits were opened, so that there is no 
riHTit in the contention of the plainliff" 
tliid the application should \k to strike 
iilT. If at the trial of the issue it is found 
dial the defendant was a nu'nor when he 
;,'avc Ihe judgment, this fact heing denied 
by the ])laintift', we would he retpitred to 
L'ive binding itistruclions in favor of the 
(lifcndant. which in effect would be 
-Irikiiig off the judgment. The rule to 
show catise whv judgment should not be 
upi-ncd is made aksolute. 



United Stales Lloyds v. Wessel ctal- 

[^lending and practice — Rcplcz-in — 
Su,lcn automobile — Asstfjiunent— Affi- 
davit of defense. 

In reiilevin, u rule for JudKnicnl for wuiii 
<ir a iiuflicipnt affidavit of defence waa m:iili- 
al.s.)lun. whcip ulnintiff who hod inxumt iin 
niit»mol>ll<. aiRunst theft and when it waw 
ctiilcn, iialil the uwntr and tiK)k an iiHsicn- 
nii-nt of ihe ownei's ris-lita therein lei-ovi-ri il 
lh«> Miitumoljtie In wlmKe p<>K!<i.'s»lon ii uiis 



Ilel. 



ndnnlt; iluimtd they hiul bimuht 
>blle for a valuable consld-eiiilion 1 
- resiKTtive nftl<IiivMi« In « 



.■,..«..„ .ni .uir Kround. Ihot It 
Molpn did not deny that title t 
:iut'>moi>ile was vented In the owi 
It was stolen or that by iisslE'llnie 



: thenii-elvew liy simplj- cl.Tl. 
i.id nil kni>w!i'dKe an tn thi 



Motion ex parte plaintiff for judgment 
for want of sufficient affidavit of defense 
in replevin, 

C. Y. Meyer, for plaintiff. 

BeaUy, Magee & Merlin and David L. 
SUirr, for defendants. 



Before Cohen, Carpenter and Stone, 

jj. 

Jiuie 22, 1921, Stone, J. — This i,s an 
action of replevin. The plaintiff avers 
that be carrier on a business inter alia of 
insuring automobiles against theft : that 
on or about July 8th, 1920. one George A. 
Carleton, of Minneaiwlis Minnesota, be- 
ing the owner of a certain Buick touring 
car, 1919 model, motor \o. 584828, 
which had been previously insured by the 
plainliff, was stolen — .said automobile 
having been left on one of the public 
streets of Minneapolis; plaintiff paid to 
said Carlclon the anioimt due him under 
the terms and conditions of his contract 
(if insurance with the plainliff, and. as 
a result (hereof, by assignment duly made 
by said Carleton to the plaintiff, the plain- 
tiff became the owner of the said auto- 
mobile : said automobile subsetjuenlly 
having been found in (he possession of 
Ibe defendant, Arthur Wessel. he hav- 
ing refused to comply with the deniaml 
of the iilaintiff to deliver possession 
iherLof to it. defendant instituted this 
action. 

The case as originally brought was 
against Arthur Wessel alone. By a stip- 
ulation, however, signed by counsel for 
plaintiff, and the then defendant, this 
court on January 15th, 1921, ordered that 
one R. B. Cimninghani be joined as a 
party defendant. To the plaintiff's state- 
ment as tiled the defendants above named 
filed separate answers. The answer of 
Wessel as to the claim of the defendant 
of title of said automobile avers : 

"The defendant. .Arthur We,=sel. has 
no knowledge as to the facts alleging title 
to the Buick touring car, 1919 model, 
motor N'o. 584828. as alleged in the plain- 
lift"*s statement of claim." 

This said defendant further avers that 
be ])urcliascd said automobile in October, 
i-j2o. from B. W. Blocher. of Kllwoml 
Cily. I'enn.sylvania. an<l from then until 
the i.ith day of IX'ceniber, 1920, the day 
on which the writ of replevin was issued, 
this defendant purcha.sed for said auto- 
mobile certain accessories, etc., amount- 
JTii; to the total sum of S70.96. for which 
sum he asks judgment he entered in hi.s 
favor. 

In the affidavit of defense as filed, the 
defendant, R. B. Cunningham, with re-i 
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lid automobile, 

"The defendant, R. 15. Cunningham, 
lias no knowledge as to the facts alleging 
title to the Buick touring car. 1919 model. 
motor No. ^84828. as alleged in pi; * 
tiff's statement of claim and calls 
proof of title to said car." 

He further avers that he is a resident 
of Wisconsin, that on September, 
he purchased a Buick touring car, giving 
in jiayment a Ford car and a cash con- 
sideration and that he drove said Buick 
touring car to Eilwood City, Pennsvlva- 
nia, and sold it through B. W. DIoclier 
to Arthur Wessel ; that while he had pos- 
session of said Buick touring car he sup- 
plied various accessories, etc.. to the val 
ue of $135.00, for which sum he prays 
judgment. The affidavit of defense as 
filed by the defendant, Cunningham, was 
filed May 25th, 1921. Previous thereto. 
to wit, on March 28th, 1921, the plain- 
tiff entered a rule for judgment against 
the defendant, Arthur Wessel, upon con- 
sideration of that rule this court on .April 
_6th, 1921, made the same absolute. 
Thereafter, to wit. May 26th, 1921. the 
present rule entered against both defend- 
ants for judgment for want of sufficient 
affidavit of defense was filed. It should 
be noted that neither of the defendants 
in their respective affidavits filed deny 
the title of the said automobile was ves- 
ted in one George .\. Carleton, l>eing a 
resident of Minneapolis, Minnesota, and 
that on that date sai<l automobile was 
stolen in one of the public streets in Min- 
neapolis, and that by assignment the pre- 
sent plaintiff became invested with all the 
rights of said Carleton in said automo- 
bile. These two defendants contenting 
themselves by sintply stating that they 
had no knowledge as to the facts con- 
cerning the title to said automobile in 
the plaintiff. 

In the case of Beiihler v United States 
Fashion Plate Company, 269 Pa.. 428, 
Mr. Chief Justice Moschzisker on page 
433 says : 

"Should the defendant, instead of pur- 
suing any of the courses outlined, con- 
tent himself with the simple disavowal 
of knowledge, and the formal call for 
proof (as the present defendant did in 
several instances), all matters thus dealt 
with in the affidavit of defense which are 



duly averred in the statement of claim 
may Ite treated as conceded when pro- 
l>erly brought before the court, or a^ 
])r<H)f. when the pleadings are admitted 
in evidence." 

The very thing to which Judge Mosch- 
zisker refers, these defendants did — sin>- 
ply contended themselves with the dis- 
avowal of knowledge of the fact alleg- 
ing title to the automobile and called for 
proof. This is not sufficient. 

As to a claim for a set-off made by 
each of the defendants, that matter can 
be dis|X)sed of by reference to the case 
of Ford Chain Block and Manu facturing 
Company v Hess's Estate, 55 Sup. Ct.. 
587, i'1 which Mr. Justice Henderson on 
liage j;<jo says : 

"It is a familiar rule that set off is not 
admissible in an action of replevin," 

While this opinion is applicable to all 
parties, plaintiff and defendant herein, 
nevertheless, heretofore this court did, 
to wit, on April 6th, 1921, make absolute 
the rule for judgment previously entered 
against the defendant, Arthur Wessel: 
order now entered as to him would 
l)c superfluous and the order as entered 
at this time *vill apply solely to the claim' 
of the plaintiff against the defendant, 
~ H. Cunningham. 
Rule absolute. 



:. r. or LehlBh Cn, 

Commonwealth ex rel. Uhler v. 
Trexler 

Habeas corpus — Custody of iiiiiia^ 

child^iVelfare of child. 

Where, In hal>ea« corpus proceedines in- 
stituted l>y father for poBBeSBkin of child i" 
custody of maternal grand mother. It appeei* 
that father has not vlelteid child during lone 
period and durinR Its serious lUneBS. the 
welfare of chllil will be beat consened bv 
remanding It to the cuatody of the reflpon- 
dent. 

Habeas corpus for custody of minor 
child of relator. 

Ralph a. Schatc. for relator. 

JaJ'ics F. Hennmgcr. for respondent. 

November 10, 1921, Reno, J. — This 
writ of habeas corpus, issued at the in- 
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slanci' of the father, who demands pos- 
session of his four year old son now in 
the custody of the child's maternal 
grandmother, presems a most difficult 
problem for solution. Both parties are 
amply equipijed by every quality of good 
moral character and by the possession of 
ade<|iiate material means to maintain. 
educate and rear the infant in a proper 
manner. The grandmother has been its 
custodian for a long time and has reared 
it in a comfortable home, amid pleasant 
surroundings and in a devout Christian 
atmosphere. She has fully and satisfac- 
torily discharged every duty which the 
custody of the child imposed upon her 
and the child repays her with a degree 
of grateful and affectionate attachment 
which any court nmst hesitate to dis- 
solve. On the other hand, the father 
maintains a comfortable home and has 
married a very estimable young woman 
who it not only well fitte<l for the duties 
of motherhood but is, also, altogether 
sincere in her desire to join her hus- 
band in the task of providing a home foi 
and ])roperly rearing her young stepson. 

Naturally our decree will cause pain 
to either one of these jjarties. but we are 
not. under the law. permitted to consider 
their feelings or their welfare. We are 
admonished by the statutes and decisions 
that the supreme factor to be considered 
i"; the permanent welfare of the child. 
That is, although the law regards the 
father as the natural protector of the in- 
fant yet the father is not absolutely en- 
titled to its custody if clear and -latisfnc- 
lory evidence established thit. under all 
the circumstances, the welfare of the 
child will be best conserved by placing it 
in the custody of another. fCommon- 
weallh v. Addicks. 5 Binney, 520; Hem- 
nian's .'\ppeai, 96 Pa, 112: Common- 
wealth v. Merrill. 28 Pa. C. C. R. 520; 
Commonwealth v. MacDonald, 20 Dis- 
trict Reports. 107). 

Naturally, when, as in the case at bar, 
ixith parties are ec|ually well fitted for 
the duties of parenthood, the father has 
the paramount right fSchultz's Case, 47 
Pa. C. C. R. 554) and if the evidence 
disclosed nothing more than that already 
referred to we would not hesitate to 
award custody to the father. But we 
have not been able to condone the spirit 
of indifference displayed by the father 



concerning the welfare of his son for a 
period extending over eighteen months. 
It is established beyond contradiction 
that during that ])eriod, although fre- 
quently in .Allentown, the father did not 
call to see his son. nor even inquire con- 
cerning him. He attempts to excuse his 
default, not by .showing that he was not 
permitted to see the child (for there is 
not a scintilla of evidence to that effect 
in the cause) bnt by the statement that 
when, prior to that period, he called to 
see his son, the grandmother had treated 
him in such manner that he had no desire 
to return. Having seen and heard the 
grandmother we caimot believe the state- 
ment without corroboration, and even 
such conduct on her part could not. in 
our judgment, possibly excuse his failure 
to see his son at any time and especially 
at a time when he was notified of his 
son's serious illness. When a son is upon 
a bed of serious illness a loving father 
will not permit any obstacle, great or 
small, to stand between him and the ob- 
ject of his love and solicitude. Here is 
an exhibition of indifference and cal- 
lousness which throws serious doubt 
upon his good faith in seeking relief at 
our hands. We fear that he is more in- 
terested in inflicting punishment upon the 
grandmother by depriving her of the 
companionship of the boy than he is in 
the welfare of the child. 

Moreover, the child is now with the 
grandmother because the father placed 
him there. We find, as a fact, that the 
father voluntarily gave the grandmother 
cnstody of the child "as long as she 
lived." W'e do not bold that such an 
agreement (if such it may be called), is 
irrevocable or that courts are bound by 
it. But we do hold that such a compact 
should not Ik^ disturbed by a conrt for 
light and transient causes, e. g.. where 
one party has changed his mind, without 
good cau.se, or where one party seeks to 
repudiate it because of more or less fan- 
ful grievances. The agreement should 
be set aside only when a court is per- 
suaded that the permanent welfare of the 
child demands it. Certainly the relator 
cannot seriously complain if we desig- 
nate as the custodian of his child that 
person whom he himself has selected and 
who, because of his deliberate action, has 
become profoundly attached to his off-> 
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spring and is administering to its com- 
fort and welfare (|uite as well as he can 
administer to it. 

Upon the whole cast, after giving dne 
and thoughtful consideration to the tes- 
timony and the excellent liricfs ])re])ared 
by able and indnslrious counsel, we are 
not convinced that the permanent wel- 
fare of the child requires a change of 
custody at this time, and we shall decree 
accordingly. At the same time we think 
the child slionld not be entirely sliut out 
of the father's life and with a view of 
making it possible for the fatlier to cnjoy 
ihe companionship of his sun we have, 
followiiifj Srlici;lani!'s A|)pe.'d, 2j Siijier- 
ior Court Reports, 301), framed a decree 
which we think is elective to that end 
and will coni]K>seaU disputes, if any, that 
may heretofore liave arisen. Perhaps, in 
a few years, throuijli the oi)]>ortunities 
thus aJTorded a chaiij^'e of condiiiims 
{ ComiuonweaUh v. .\ddicks :ind Lee. 2 
S. & R. 174) especially a change of alti- 
tude by the father toward liis scjn may 
make it possible to award |iermane!it cus- 
tody to him, This |>eriud of )>robalion 
we sincerely trust he will imjjrove. 

Now, November 10. 1921, upon con- 
sideration of the testimony, it is ordered 
and decreed as follows : 

l-'irst. '['hat the praver of the iietition 
be denied and Eusene Uhler is remanded 
to the cnst.idv of Lnviua .\. Trexler. 

Second. That the relator and his wife 
he permitted to see ICujjene I'hier at anv 
aiid all reasonable hours and as frJ- 
<]\wnl\\- as tlu'v <lesire at iItc home of tlie 
res|mndent and to lake ,I'u.i;ene l-jder 
from resi^ondenl's home to places wilbin 
tlie citv of Allentown. but not elsewhere, 
as often as tlu-y desire, ])n>vided he be 
returned each evening to lespiinderu's 
home at a reasonable hour. 

'I'hird. That when relator calls at re- 
spondent's home for the puri)oscs afore- 
said, relator an.I resiiondeiK shall not en- 
ga,i;e in any conversation thai will tend lo 
create dispute or friction between iheni. 

l*'ourth. That upon entering approved 
secorily in the sum of Eive Hundred 
Dollars (S;oo.Oo) condilioned for the 
return of the infant to the home of re- 
siiondeiit. relator may remove Eiif;ene 
Vhler from County of Ixhigh during 
July and August of each year and at 
other times of the year, having entered 



such security, he may remove him for 
periods not exceeding three days. 

Fifth. That relator shall not lie re- 
quired to contribute to support of Eu- 
gene L'hier during period he is in custody 
f respondent; the resixindent being en- 
titled to custody hereunder only so lung 
as she shall comfortably supjmrt and 
maintain said Eugene Uhler without a*- 
istance of relator. 

Sixth. That this decree is made wiili- 
out prejudice to right of relator to renew 
his application whensoever he niav >ce 
fit. 



Wenner v. Pardee Bros. & Company 

A'c-i' Trial— ^T rial — Improper remarks 
by counsel to jury — Reference to ti-nilih 
if fio'tics. 

Tlic iHily quF»>llon cunriontlriB » iu:\ i 
III- iiscirliilnmenl of tlif ti-ulli. » li ; li f 

ii.n of llie neulth or poC'erty of the lin>:;ini!. 
-iu'li I'omiiaj'lsons, If IndulSPii by pminw-l in 
nliln-NHiHK lilt jury, tilioulti result In (1 "'" 
rial. 

Motion for 'pew trial. Motion al- 
Io«-ed. 

Adrian H. Jones, for plaintiff. 

J<i!in McGahren, for defend_anl. 

July. 1921, Pulley, P. J. — This was a 
lase in which the disputed facts on a con- 
flict of tesfimony might have been fw;i'<l 
■•idler way. and although we might not 
ai^'ree with the conclusion of the ']\it\. »o 
would nol on that grounii disturb 'he 
verdict in favor of the plair.tifi'; nnr 
wcmid we do so upon any other jTOimil 
Ihan that averred in the third and fourth 
reasons assigned for a new trial, viz; 

"3rd. The prejudicial and highly im- 
proper remarks to the jury by piainiiir^ 
counsel in his closing argument could not 
fail to bias their jud^nent and arouse 
Ihcir antipathies against the defendant 
comiiany notwithstanding the censure of 
the court openly expressed in the prc- 
.sence of all concerned. 

"4th. There is no way to measure the 
baneful effect of such an appeal, to wit. 
that 'The jilaintiff was a poor, hardwork- 
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ing farmer who toiled for a living in the 
heat of summer and cold of winter, and 
was comjielled to acce))t the very lowest 
price for his timber by this corporation 
[X)sses?e{I of ample means to employ 
counsel and fight his claim in court.' " 

The objectionable remarks were not 
lakeii <lown at the time, nor was any re- 
quest made to withdraw a juror, nor was 
any exception taken on tlie subject, so 
ihat our refusal now to recognize these 
reasons would not be assignable as error 
u\xn\ appeal, but nevertheless we have 
the right and it is our duty to grant a 
new trial if the remarks were aclually 
uttered and if their nature was bad 
enough to warrant such action. There is 
no doubl that the remarks were uttere<1 
substantially in the form and to the effect 
quoted in the fourth reason, and there is 
no doubt also that their nature was bad 
enough to warrant a new trial in the light 
of what the appelate courts have lately 
expressed on he subject. 

It is no answer to say that juries are 
presumably too .intelligent and conscien- 
tious to be influenced by suggestions of 
this sort, for the presumption is too fre- 
(|uently rebutted to afford any safe 
reliance ; nor that the rebuke ad- 
ministered by the court at the time 
probably effaced any deleterious in- 
fluence, for we are painfully aware how 
many of our best deliverances fall ugxtn 
deaf ears or defective understandings. 
The fact remains that the remark ap- 
iwaled to that most pernicious prejudice 
of the human mind which foments class 
hatreds and often threatens to destroy 
civilization itself, viz. the prejudice of 
l»oor against rich. 

The only question which concerns a 
jurj' in a law suit, and from which their 
minds should not be diverted by any 
sinister allusions, is "who tells the truth," 
and the answer cannot be determined by 
a comparison of wealth, for we know 
from actual observation that poverty is 
no citerion of veracity any more than 
wealth is a criterion of perjury, but rich 
and poor alike tell the truth or He accord- 
ing to the natural bent of the individual. 

The motion is allowed. 



Condren v. Heintz et al. 

Parties — Judgments — Negligence — 

Joint tort feasors — Concurrent ncijli- 

gence. 

To jusliry n ju<tKment agalnsl two ile- 
fpnd.irjt.. lis j<ilnt lurt fensoiB it must ap- 

a pail of the Joint undftrtakinR or that 
there was a united rieKligent act or pimcur- 
reiit neBliiti'ncp of both defendants rfsull- 
Ing In llie Injur.v. 

Rule for judgment n. o. t: Judgment 
for defendants, 

S. y. Rossitcr, for plaintiff. 

Ci-oriic M. ^flls(>u. for defendants. 

XovemlxT 8, iijJi, Hi'rt, J. — This is a 
rule for judgment for the defendants ti. 
o. z\ The action was brought against the 
defendants as joint tort feasors, re.sult- 
ing in a verdict for plaintiffs and the sole 
question involved is whether or not the 
testimony discloses joint liability in 
them. 

In considering the testimony all the 
evidence and inferences therefrom fav- 
orable to plaintiffs must be taken as true 
and all unfavorable to them, if de[)end- 
ent solely upon the testimony, must be 
rejected. Wiles v. Emerson-Bran ting- 
ham Co., 267 Pa., 47. Viewed in this 
light, the foHowing are the material facts 
as disciosefl by the testimonv : Kate 
Heintz and her daughter-in-law, Marga- 
ret Heintz, on the day in question "were 
using the automobile together." a ma- 
chine owned by a daughter of Kate 
Heintz. Though neither of defendants' 
had an interest in the automobile, each 
of them drove it frequently and were 
familiar with its operation; on the day 
of the injurj-, however, Margaret Heintz 
was driving the machine. They drove 
oiit to Trinity Cemetery for the jmrpose 
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of decorating graves in which they were 
severally interested. On their return the 
car was driven northwardly into a road- 
way in the cemetery running east and 
west and was turned east at the intersec- 
tion. Margaret Hemtz was still driving 
the car and Kate Heintz sat in the front 
seat with her. It was mid-afternoon and 
broad daylight with nothing to ob.yruct 
the view of either defendant. The road- 
way on to which the automobile was 
driven was used in common by Iroth au- 
tomobiles and pedestrians ; there was no 
foot path and plaintiff's father was 
walking eastwardly along the right hand 
side of the roadway. He was struck by 
the automobile from the rear immedi- 
ately after it had turned at the intersec- 
tion and died from the effects of the in- 
jury. Kate Heintz did not attempt to ex- 
ercise any control over the car at the time 
of the injury. No warning of any kind 
was given of the approach of the auto- 
mobile. The evidence shows that the 
driver, Margaret Heintz, was negligent 
and fails, to disclose contributory negli- 
gence on the part of the deceased, and 
clearly would have supported a verdict 
against Margaret Heintz alone. It is 
plaintiff's contention that defendants at 
the time of the injury were engaged in a 
joint undertaking and tliat the borrowing 
of the automobile, the ride to and from 
the cemetery, as well as the decoration of 
the graves there, were parts of the joint 
purpose, and that, therefore, the negli- 
gence of Margaret Heintz. one of the 
defendants, in driving the car was im- 
putable to the other defendant, who ad- 
mittedly had nothing to do with its op- 
eration, and that defendants were prop- 
erly held liable jointly. 

Under a liberal construction of the tes- 
timony we can find no evidence which 
would justify the inference that there 
was joint or concurrent acts of negli- 
gence on the part of defendants resulting 
in the injury and to entitle plaintiff to a 
verdict against the defendants jointly, it 
must appear that there was joint or con- 
current negligence. Boyd v. The Insur- 
ance Patrol, 113 Pa., 269; Wiest v. Elec- 
tric Traction Co.. 200 Pa., 148. Kate 
Heintz admittedly had no control over 
the car and did not attempt to exercise 
control and for this reason the negli- 



gence of the driver, Margaret Heintz. 
can not be imputed to her. Sieb v. Cen- 
tral Pennsylvania Traction Co., 47 Pa.. 
228. It is true that she did not call out 
to deceased to warn him of the impend- 
ing danger, nor did she reach over in 
front of the driver and sound the horn 
on the automobile, but her failure in 
these respects to warn deceased cannot 
convict her of negligence. The injury 
occurred immediately after the car 
turned in the intersection and resulted 
from the fact that the driver continued 
the curve of her course in turning, after 
roundit^ the intersection, instead of 
straightening the front wheels of the 
machine in time to avoid the injury. The 
testimony shows that pedestrians were 
walking on both sides of the roadway 
and ^Iarga^et Heintz said that she 
turned to the right to avoid hitting peo- 
ple walking oij the other side of the 
road. If there was not sufficient unob- 
structed space in the middle of the road 
for the car to pass with safety to pedes- 
trians, it was her duty to stop the car. 
Kate Heintz had no notice that the driver 
would be negligent in this respect and 
ihe fact that she did not" anticipate what 
actually did happen, in time to warn de- 
ceased of the impending danger, does 
not convict her of negligence. Nor was 
it her duty to sound the horn of the auto- 
mobile; that duty rested solely upon the 
ojjerator of the car. Though the auto- 
mobile was driven by one defendant in 
the joint service of both, yet the com- 
mission of the tort was not a part of the 
joint purpose for which the machine was 
used by defendants, nor might the injur\' 
reasonably have been foreseen as a re- 
sult of such use, and in the absence of 
testimony showing a united negligent act 
or concurrent negligence of both defend- 
ants, a judgment against them jointly 
cannot stand. Kelton v. Fifer, 26 Pa.. 
Su|)er. 603, cited by plaintiffs cannot be 
made to apply, for evena hberal con- 
struction of the evidence will not support 
the conclusion that the relationship of 
master and servant existed between the 
defendants. 

And now, November 8, 1921, the rule 
granted January 13, 1921, is made abso- 
lute and judgment is directed to be en- 
tered for the defendants n. o. v. 
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C. p. of lAckawanna. Co. 

O'Donnell v. Weber 

Replez'iii — Bond — Owner's right to 
possession of property — Lienor's claim. 

In an action of replevin for a molor cat- 
the owner ia enMtled to possession of the 
properly upon flliimr h\a bond; and the Heno*' 
cannot asaert hie rlBht to retain the property 
upon gWlng a counter boml^ 

Ttie eltect of section 6 at the Replevin Acr 
o( Ajpril 19. 1901, P. L. SS, Ib to make the 
plaintitTs bond decisive on the question oi 
his present ^ght, by oOTiverting the lienor's 
dalm Into an equity which the bonds stajidK 

The procedure provided by the Replevin 
Act in such a case cannot be intercepted bv 
the lienor by motion to quaoh the writ on 
the ground of his common law lien for re- 



Motion to quash writ of replevin. Re- 
fused. 
P. E. Kilciillen, for plaintiff. 
G. IV. Ellis, for defendant. 

October 28, 1921, Newcomb, J., — Re- 
plevin for a certain motor car. Defend- 
ants move to quash for no irregiilaritj' 
apparent on the face of the record, but 
for reason inherent in the nature of their 
defense. That is to say, they admit the 
legal title is in plaintiff, but assert their 
superior right of possession because of 
a common law lien for repairs. The 
charges on that account they say were 
disputed by plaiiitiff; and that brought 
on the suit. 

Their argument is that the action will 
lie only where plaintiff is entitled to im- 
mediate possession ; that is wanting 
where defendant holds by virtue of such 
lien ; and his advantage in that regard 
may be asserted by motion to quash. 

Indeed, for this contention the learned 
counsel cites a precedent: McSorley v. 
Thompson Co.. No. 1382. Oct. Term, 
1919. C. P. Allegheny County. 

The decision would seem to have been 
unique, and as such would have justified 
publication. But, if ever reported, it 
doesn't seem to be accessible in that form 
as it is now cited only by means of a 
manuscript copy. The omission may 
have no special significance thotigh the 



fact suggests some possible misgivings in 
mind of the profession as to the sound- 
ness of the conclusion there announced. 

The reasoning was this: Though it be 
true that title to the car has at all times 
been in plaintiff, yet he has no right of 
possession until he shall have first made 
tender of either one of two different 
sums of money ; ( i ) that which defend- 
ant demands; or (2) so much as plain- 
tiff may feel disposed to pay. This has 
the advantage of extreme simplicity ; 
otherwise there is nothing to be said in 
its favor. 

Just what the owner's situation might 
be in a case where the charges were dis- 
puted and denied in toto, is a question 
upon which the decision throws no light. 

The fatal defect in the reasoning, how- 
ever, is involved in no obscurity. It 
merely results in trial of the merits on a 
motion to quash — a manifest perversion 
of legal procedure which cannot be sanc- 
tioned. 

Il is quite true that at common law the 
existence of a present right of jjossession 
was essential to a recovery in replevin. 
But the time and place to try the ques- 
tion was on the issue joined between ihe 
parties. Plaintiff always sued at the risk 
of being defeated on that ground — but 
only at that stage; not at the threshold 
on motion to quash. As between ihe 
owner of a chattel and a bailee or other 
lienor it was therefore for plaintiff to 
show on the trial that he had either i»aid 
or tendered payment of a reasonable 
sum to cover the lien ; otherwise he coidd 
not recover, Mathias v. Sellers, 86 Pa. 
86. is an instructive case on the point. 

But in the meantime the procedure has 
been recast by operation of the Replevin 
Act of the 19th April, 1901. P. L. 88. 
The effect of the sixth section of the sta- 
tute is to make the plaintiff's bond de- 
cisive on the question of his present right, 
by converting the lienor's claim into an 
enuity which the bond stands to secure. 
That is the reason why tlie bailee or other 
lienor can no longer assert the right to 
retain the property upon giving a counter 
bond. Ample provision is made for as- 
certaining the value of the lien and se- 
curing it by means of a prescribed form 
of verdict. This has become well settled , 
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in practice, and the procedure would be 
useless if it could be intercepted at the 
option of the lienor by motion to quash. 

The defendant's theory to the contrary 
is plainly erroneous, and the rule to show 
cause is therefore discharged. 



Q, S. of I'\iyette Co, 

Brownvilte Borough's Election 

Election dislrkls— Petition— Viewers 
— Pennsylvania Constiliiiion, Article 
VIII, Section II — Boroughs. 



It lieinE prm-lded liy Arlicie VII 
II, of the Const itu I Ion of Pennsj-U 
townahl|>t^. ui)d wards of Cilirii or 
Mliall foi-m or be divided Into elc 
triclB in aucti m.inner ns tlie Court of (Juai 



dls- 



U|ll 



the 



, lip abridced by the letiisialure, and 
iicis of thi! lejilKlatiire relative to procedure 
in sucli matters are not binding upon the 
court. allhouKh if the coi>rt chooiiew to odopl 
:iny of the methods provli^ied by the stalutex 
lo obtain the Informutiim neceHsary to en- 
able it to act It may do wi. 

A report Of eommissloners recommending 

preoinla was confirmed nlisolutely upon .the 
report bolnn presented to court, without nisi 
eonflrmalinn to the nest term of the court 
uccordlnp to the old practice, 

Sur report of viewers appointed by the 
court to inquire inio and n'like report as 
to the necessity of a division of a bor- 
ough into two or more election precincts. 

/?(IT'IJ IV. Henderson, for pelitioners, 

September 9, if)2i, \'an Swearingeu, 
P. J. (Orally).— On ]>ctition of a large 
number of the electors of the Borough 
of Brownsville, setting forth that on ac- 
count of the enfranchisement of women 
the number of voters in that Ijorotigh is 
.so great that an election cannot be held 
conveniently under the present facilities 
for voting, there being bul one jiolliiig 
place in the borough, three commission- 
ers were api>ointed by the court to in- 
(juire into and make report as to the ne- 
cessity of a division of the borough into 
two or more election precincts. The 



conmiissioners have made a rej>ort to the 
court recommending that the boi'ough be 
divided into two election precincts, as 
shown by the plot attached to their report 
and in the rejKirt fully bounded and de- 
scrilwd, and we are asked. to coiifirni ab- 
solutely the recommendation of She com- 
missioners forthwith, without nisi con- 
firmation to the next term of court ac- 
cording to the old practice. 

By .Article VIII. Section 11, of the 
Constitution of Pennsylvania, it is pro- 
vided that : "Townships, and wards of 
cities or Iwroughs, shall form or be di- 
vided into election districts of compact 
and contiguous territory, in such manner 
as the Court of Quarter Sessions of the 
city or count)' in which the same are lo- 
cated may direct." 

Many acts have been passed by the 1^- 
islature relative to the procedure in such 
cases, but the jiower conferred upon the 
court by the constitutional provision 
quoted cannot be abridged by the legisla- 
ture, and acts thereof relative to jiroced- 
ure in such matters are not binding upon 
the court, although if the court chooses 
to adopt any of the methods provided by 
the statutes to obtain the information 
neces.sar>' to enable it to act it may do so. 
In re Bern Township, 115 Pa. 615; Fell 
Towiisbi]) Polling Place, 39 Pa. Superior 
Ct.. 319: Waynesburg Borough's North 
Ward. 29 Pa. Superior Ct.. 525. The 
court may create new election jirecinct^ 
whenever it thinks proper, no matter 
how near the election may be. Contested 
Election of District -Attomev, 11 Phila,. 
645- 

The report of the commissioner? 
sho«s that the i>resent registration of 
persons of voting age in this Iwrough is 
1,235, ^ larger number than can' be ac- 
conmiodated conveniently at one pollittg 
place, and the fact that a primary elec- 
tion and a general election intervenes 
prior to the next term of this court 
makes it important that the creation of 
the ne*v election precincts in the Iror- 
ough be completed now, 

\\'e shall sign the decree drawn bv 
counsel confirming absoltitely the recom- 
mendation of the commissioners as to 
the division of this borough into two 
election districts, establishing polling 
places therein, and making ap]M>intment 
of election officers. 
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Eichelberger v. Erb 

J mil/ incut — I'nicticc — Striking off or 
opriiimi jiidytiiciit—Aiiioiait not filled in 
I'oiiy of note. 

Thf Kenprat rule or Lnv is that a judsinent 
Mliich Is rcRular uiion lis facy aii<), so far aa 
111" reciirrl shows, was dulj- entered upon auf- 
ticient authority, will not be strickfn 

But this nite has l«en relaxed in c 

"heie the tesltmony is conclusive of the fact 
that the note containthK the warrant of at- 
lorney upon which the judgment was entered 
is a. torRery, and there is no evidence of rati- 
fication by the defencTant of the Instrument 
or of any subMcquent proceedings thereon. 
In Rucii cases the Judgment will be stricken 
olT. 

Whorp. on a rule to show cause why a 
Judgment should not l>e stricken off, the de- 
fendant denied that she had signed the note 
on which the judgment was entei-ed, or that 
she had nny knowledge of Its execution or 
<li'li%"ery, and she wn« corroborated by sev- 
eral disinterested witnesses who were pres- 
<Mt at the making of the note, and also bv 
her husband, who testified that he signed 
hir' name to the note without her knowledge, 
:it the InMance of the plaintiff; and whei-e 
the idaintiff was present a> the taking o( the 
testimony and made no denial of the !illega- 
lli.ns mentioned, nor called any witnesses to 
contradict the evidence offered on behalf of 
the 'lefenilant, nor to show raliflcalion by the 
difi-ndant of the Instrument or of any pro- 
ceedings thereon: Hald, the Judgment should 
be stricken off. 

Oubitatur, whether Judgment could he en- 
tered, on a Judgment note having a blank, 
where the amount payable should h^ve been 
Inserted, wiih no Indication of what It was, 
c.vcepl certain figures In the upper left hand 
coi-ner of the paper containing the Instru- 
ment: and whether execution could be Is- 
sne'l on such Judgment, when the judgment 
note was payable "within twenty venrs af- 
I.T date" and the date thereof was May 3rd, 

Stir rule to show cause why the judg- 
ment of Elmira J. t^ichelberger v. Lizzie 
Krb. \n. 457 April Term. 1921. in the 
Court of Common Pleas of Yorl< County, 
Pa., should not be stricken off. Kule ab- 
.■;olute. 

.9. Kiiric and £. D. Bailed, for rnle. 

//. .-/. Gross, contra. 

December 19, i<)2i. Wanner. P, J. — 
This is a motion to strike off a judtjmetit 
for $2,800.00 entered in favor of Elmira 
T. Kichelberger and against Lizzie Krb, 
upon the ground that the note upon 
which the judgment \vas entered aiwl 
which contained the warrant for its en- 



try, was a forgery. The defendant's de- 
nial that she signed said note is corrob- 
orated by several disinterested witnesses 
who were present at the signing of the 
note ill f|iiestion, and by Harry Erb, the 
husband of the defendant, who himself 
admits imder oath that he signed his 
wife's name to the note in question with- 
out her knowledge, and at the instance 
of the plaintiff herself. It was also de- 
nied by both the huslKind and wife, that 
the latter had authorized the making of 
the note, or had any knowledge of its ex- 
ecution and delivery to the plaintiff. 

Elmira J- Eichelberger herself was 
present with her counsel nt the taking of 
this testimony and made no denial of any 
of the allegations above referred to, nor 
did she call any witnesses to contradict 
the evidence offered in support of the 
motion to strike off this judgment. Nei- 
ther is there any evidence of the subse- 
cpient ratitication of the act of her hus- 
band l)y Lizzie Erb, the defendant. She 
therefore iijjpears to l>c clearly entitled to 
relief, and ap])arently the only question 
ftir consideration is. whether the judg- 
ment should lie stricken off as prayeti for 
by her, or only opened, as suggested by 
the i)laiiiti(T's counsel. 

The general rnle of law is, that a judg- 
ment which is regular upon its face, and 
so far as the record shows, was duly en- 
tered upon sufficient authority, will not 
be stricken iiff. But this rule has been 
relaxed in cases where the testimony is 
conclusive of the fact that the note con- 
taining the warrant of attorney upon 
which the judgment was entered is a for- 
gery, and there is no evidence of any rat- 
ification by the defendant of the instru- 
ment, or of any subsetiuent procee<Iings 
thereon. Tn such cases the judgment 
bould be stricken off and the defendant 
given immediate relief, instead of being 
put to the delay and expense of a trial by 
■, which woidd be the necessary re- 
sult of o])ening the judgment instead of 
striking it off. The decisions on this sub- 
ject are recent and anthoritaiive: Itryn 
ilawr \at. P.aiik v, James, 152 Pa. 364: 
Gottlieb V. ^[iddleberg, 23 Pa, Super. Ct, 

Although no f|uestion was raised on 
the subject, an inspection of the record 
shows that the note on which this jiidg- 
iiient was entered really contained a [ , 
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blank, where the sum ]>ay;il)li' should 
have i)eon in^ierted. ami the only author- 
ity for emeriug jud^piieni fur the siiiii of 
S2800.CO soeitis to have been that -;aifl 
sum was written in tignres, in the upiier 
left hand cnnier of the i>a|>er coniaii 
the written inslrunient itself. This note 
was Tua<le |>ayal)le "Within twenty years 
after date." which date was May' 3rd. 
it)2i. Kxeeuiitm was issued therenii nn 
the 3rd day nf August, hjji. It is 
doubt fid under these circumstances, 
whether, the judjjment was properly en- 
tered. an<i whether the defendant was 
subject to execntion thereim at the time 
when the writ of Fi. Fa. was issued. 

The rule to strike olT. however, is a 
com])lete remedy, and makes it unneces- 
sary lo rule ujion th.e ijuestion just sutr- 
ges'ted. 

.And now. to wit, Decenil)er n jtb, 
1921 : Rule absolute, and the within 
mentioned jiKljnnent is hereby strid.en 
from the record, at the cost <ii the jilain- 
tiff therein. 



Sulzer, Rudolph & Co. v. Gross 

Practice — Plcadiiii/s — Kiile for jndg- 
iiiciil — I'ciidciicy of crccftioiis — I'nic- 
ticc Act of 1915. 

A motion fur Judgmpnt fur want of iin nffl- 
ri^ivLt of (i<.fen.>ie will be rffusMl ;is pifma- 
ture. when px.-dHioiiK li. Ih^ fni.ri -jL Hit 
Htntenienl aie still pending. 

In Us n;Uuif a qiicsllon of form in wirlclly 
jireliminary. In order tii serve Its appointed 
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A party who PXCt?]>tH to th<. form of n 
pleading, as authorlztd by section 21 of tlie 
J'l-aetlfp Act of 1916, does not incur the 
coniiequenceH of detauU for want of an ex- 
tcniilon of time to plead iwnding tlie dispo- 
sition of Ills exeeptlons. 

Section 22 of the I'raetice Act, relative to 
extension of time, takes elTect only when 
the substance, and nut tbe mere form, of 
the claim ti'- counter-claim must be met, 
■whether on legal grounds or those of fact. 
In either ease the party Is then taliing de- 
fense to the advcrsuiT's demand. 

( I ) Kxcejitions to ]>laintiff's state- 
ment: (2) motion for judgment for 
want of an affidavit of defense. Excep- 
tions overruled. Judgment refused. 



Kiiofyfy. O'Mallcy, IliU & Harris, for 
plaintiff, 
y. Meinclo. for defendant. 

November 14. 1921, Xewcouib. J.— 
These counter-motions reflect some dif- 
ference of opinion in mind of counsel in 
and about the o|)eration of the Practict 
Act of 1915. The chronolog\- of ihc 
suit may be stated as follows : 

1921, Sejileiuher 30. summons in a-- 
sum]>sil returnable XovemI>er 7: 

i')ctol>er 13, tiled plaintit^'s statemcnl; 

November 7, statement excepted to: 

November 12, motion for judf^ient. 

l*!aintiff moves for judgment by dc- 
fatih for want of an affidavit of defen-^t. 
The motion seems to he without prect;- 
dent in that the exceptions to the state- 
ment arc still pending. .-Vccording to lo- 
cal usaj^e they would s;o to the argunieni 
list for hearing during the week of Dc- 
ceini)er 5. Itut upon that suggestion !#- 
ing made, it was staled by cotmsel at Ur 
that what is wanted is ex|ieditiou : and ii 
was thereupon agreed that the two ijiies- 
tions should go to a bearing forthwith. 

It is self-evident that the learned coun- 
sel for plaintiff considers the inere pres- 
ence of the exceptions to his statement 
(juite iitmiaterial lo the question of the 
adversary's default u])on which his mo- 
tion for judgiueni must depend. Yet, if 
(Itiite sure of his ground, tbere would 
seem to have been no good reason whi 
judgment had not been taken by prae- 
cipe, instead of by motion, as provided 
by statute in case of such default 

His argument is this: The statute is 
at pains to provide for enlarging the time 
for any pleading by means of leave of 
court : snch method must be deemed ex- 
clusive: and not having been followed 
by defendant, the time for taking de- 
fence has necessarily expired bv limita- 
tion in terms of the statute itself. 

To one having in mind the .Act of 21 
March. 1806. Sni. L.. 1^2, Sec. 13. this 
reasoning at first blush seems rather or- 
thodox. But the trouble with it is that it 
])roves too much. 

Carried to its lexical extent it calls for 
definitive judgment in damages against 
defendant today, though tomorrow his 
e of action may become extinct bv 
force and effect of an order striking his 
pleading from the record. 
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Nothing short of inexorable necessity 
could support the conclusion that such 
anomalous result was in contemplation of 
the statute. 

The difficultv disappears, however, if 
section 22 be understood as taking effect 
only at the stage when the substance, and 
not the mere form, of the claim or 
coimter-claim must be met, whether on 
legal grounds or those of fact. In either 
case the parly is then taking defense to 
the adversary's demand. Not .so when 
he moves to strike off for informality, 
riiai step IS authorized by the 21st sec- 
tion of the "Statute where nothing is said 
.iliout obtauimg additional time to plead. 
\o doubt that is due to the functional 
iharicter of such motion. There may 
be nothing to answer In its nature a 
'juestion of form is strictly preliminary 
hi order to serve its appointed purpose 
it must o])er;ife as a quasi stay of pro- 
ceedings so far as concerns the merits. 
Therefore the supposition that defendant 
had incurred the conse<juences of de- 
fault for want of an extension of time to 
lile^iJ pending his e.\ceptions. is believed 
to be erroneous. 

Turning then to the question raised by 
the exceptions, it appears that the plain- 
tiff's statement is challenged for dupli- 
city. Counsel says he is at a loss to know 
whether his client is sued on a negotiable 
iastrument known a.s a "trade accept- 
ance," or upon the underlying contract 
of purchase of certain merchandise. 

The criticism doesn't^ seem to be well 
founded. It is clear enough that ])lain- 
tiff declares upon the acceptance which 
was given by defendant to secure the 
price of the merchandise. True, it had 
been in the meantime negotiated : but 
after protest it had eventually come back 
to the hands of plaintiff as the payee. 
Hence, the suit is between the original 
jrarties to an acceptance, equivalent to a 
promissorv note, so that the claim is o»en 
to any defense pertinent to the original 
transaction. 

The motion for judgment is refused as | 
premature. The excentions to |)laintiff 's | 
statement are overruled without preju- 1 
dice to the right of defendant, upon time- 
ly application, to move for leave to an- 
swer. 



Melville V. Torelli 

Jiidginent of sister stale — Coiislilii- 
tioiiai la%i'— Attachment cxecniioii. 

Tlicre la no Huthorlly whatever foi' enter- 
ing a Jmigment upon the exempUlled record 
of n Judgment ot n aister state. 

A Judprment entered on such an exempli- ^ 
fleii record will be b I rick en olT the record, 
nnd !in altnclimenl e^fecution Issued thereon 
will be quashed. 

Rule to show cause why judgment en- 
tered on an exemi>lified record of judg- 
ment in another state should not be va- 
cated, and execution thereon quashed. 
Rule absolute. 

Samuel J. Kistlcr and Horace JV. 
Schaiil::. for jilaintiff". 

F.dMti K. !\Iiiic. for garnishees. 

November 21, 19JI, Reno, J. — Plain- 
tiff entered exem]>liricatioii of his Xew 
York judgment against defendant in the 
|)rothoiiotary's office and issued an at- 
tachment execution thereon. Defendant 
and garnishee procured a rule to show 
cause why judgment thus secured should 
not he vacated and the execution process 
quashed, F'laintiff does not deny facts 
alleged in petition for rule but avers that 
the judgment "is legal and binding and 
that plaintiff had a legal right to enter 
such judgment and issue an attachment 
thereon," .At the argument plaintiff did 
not appear and has not supplied the 
court with a brief in support of his po- 
sition. 

Our research establishes that there is 

I authority whatever for entering a 
judgment upon the exemptiiied record of 
a judgment of another state: Rel)er v. 
Wright. 68 Pa, 476: Benton v. Burgot. 
o S. & R. 2^; Guthrie v. Lowrie. 84 
Pa. 533. A judgment secured in an- 
other state furnishes a good cause of ac- 
tion and a suit may be instituted ui>on it 
and judgment secured thereon. In fact, 
not only may this be done, but it must lie 
done (Wilmer v. Lewis, 10 District Re- 
pors. 137) and unless it is done there can 
be no valid judgment entered upon the 
record. 

The "full faith and credit" provision 
of the Constitution of the ,Unite<lStM.^IC 
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(Article IV; Section i ) and the Acts of 
Cont^'^ss passed in pursuance thereof 
avail the j>iainlift' iioihing. The effect of 
them is merely to make records of judg- 
ments of sister states provable in the 
courts of any state, and when so proved, 
the merits of the judgment cannot be 
attacked: McElnioyfe v. Peters, 13 Pet- 
ers (U. S.) 312: but no execHtion can 
issue u]ion such jiidgmeiit without a new- 
suit in the tribunals of such other states; 
M'isconsin v. Pelican Insurance Co.. 127 
I', S. 292; Cole V. Curmingham, 133 U. 
S. n-': Huntington v. Attrill. 146 "U. S.' 
nS3. 

Accordingly, the judgment entered 
upon the exemplification of the records 
of the court of the State of New York is 
void and all process thereon is invalid. 

Xow, November 21. 1921, rule made 
absolute; the judgment is vacated and 
the i>rothonotary is ordered to strike it 
otT (he records, and the attachment exe- 
cution issued thereon is ([nashed. 



Commonwealth v. Bentley 

Suiinitary couvictlou — Cruelty to aiii- 

iiials — Shoothiy dog cliasiun chickens — 

Act of March 29, iS6p. 

A iloK was pha«iii)r ciiU'l^iviK cm the faim or 
IIk' ilt-rt-iutnnt, whi-n tli« ilcrctiiljint H)iot him. 
M(i-li)usly wouni!inB: hiin. On several prcvl- 
ouH occasions Ihp das had come on the de- 
fendant's properly, and li.id chused and wor- 
ried hiR elilc.keiiH and had 1>t>en drii-en <it(: 



63. 1' 



of iJiDViiiK that defendant 

n and ciiiel reeled upon th 

Iwraiisp llw presumption 1 



Appeal from summary conviction. 
Proi-eedings reverse<l. 

IVilliaw Tavlnr, District Attorney, and 
JV. I. B. McClcnachcn. Assistant Dis- 
trict Attorney, for commonwealth. 

!F. Rofjcr Froncfcld. contra. 

-\pril 25. 1921, liroomMl. J.— On Feb. 
j8, 1920, a dog came on the farm of the. 



defendant, and was chasing and wo:- 
rying his chickens, when the defendini 
shot him, seriously wotniding him. On 
several occasions the dog had come on 
the defendant's property, and haJ 
chase<l and worried his chickens, and 
had been driven off. This proceedinf 
was commenced for a summary convic- 
tion under the Act of ilarch 29, i86y. \\ 
L. 22. Under this statute, where a per- 
son shall wantonly or cruelly abuse i)r 
ill-treat any animal, he becomes liable to 
he ]>roceeded against by way of sum- 
mary proceedings before a magistrate, 
and, upon conviction, a fine of not le>^ 
than $10 nor more than $20 may be im- 
posed. The magistrate found the de- 
fendant guilty and imposed a tine of Sio 
and costs. 

Under this statute, there is a right o: 
apjiea! without an allowance of the 
court, where the fine imposed is more 
than $Jo, but under the Ac* of April 17, 
1869, P. L. 29. an appeal may be had, 
with the allowance of the court, wilhnul 
regard to (he amount of the line, nixm 
cause shown. Accordingly, the defend- 
ant, after cause shown, obtained the al- 
lowance of the court and entered an aj"- 
l>eal. Evidence has been heard on this 
ap|>e;d. and the proceeding is now ripe 
for decision. 

This proceeding does r»ot involve a 
consideration of the Act of July n. 11(17, 
P. L. 818, and it is, therefore, not neces- 
sary to decide whether, imder that act. if 
the dog had been killed, it woidd have 
been justifiable. 

The only (juestion we have to decide 
is whether the shooting of the dog was 
wanton and cruel. 

The bnrden of proving that it was 
wanton and cruel rests upon the Com- 
monwealth. From the presimiption thai 
all person s are actuated by good motives. 
the presumption exists that the act of 
the defendant was not wanton and cruet. 
The fact that the dog was injuring the 
defendant's ])roperty. and that he shot 
the dog as a protection to his property, 
is to be adopted as an honest moli« 
rather than to adopt the dishonest motive 
of wantomiess and cruelty. 

Accordingly, we set aside the convic- 
tion of the defendant and the imposition 
of fine and costs on him. 
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Kinser v. Myers et al. 



Plaintiff's statement — Damages - 

Spccu{ctti7.'c damages. 

On atfllutory (iemurrer lo a pkdnUit'H 
Hialsmenl which av*rred that the plalnlin 
cnlerert inio a written agreempnt with the 
iletenilants tor the urKanizatlun of a bank. 
mr which the plainllrr was to receive cer- 
tain mmpenwitloii, provided a certain 
amount of capital stock would be sold; and 
Ihat a few days thereafter the deCendanls 
iiotifled the plalntlR that Ittuey had aban. 
iluned the project, and that he Hhould pro- 
ct*d no further with the work; and in 
which the piaintllt claimed as damaKCM the 
inini total or all the Items IW' would have 
heen entitled to receive, ft Sie had pertornu-d 
all that was required of him by the contract. 
It was H«ld, that the statement set forth a 
sood cause of action, notwithstanding- the 
liamages claimed were speculative in char- 
acter, for the plaintiff would be entitled to 
ipcover for expenses incurred, and labor 
I>iTtortrwcl. before he received notice that 
Ihe undertaking was abandoned. 

^;Mr staltitory deniiirrer lo plaitiiitT's 
■iialenieiit and motion for judgment for 
defendant in 11. M. Kinzer vs. J<)hii H. 
Myers, 0. W. Jacobs and others, No. 
113 October Term. 1921, in the Court of 
Common Pleas of York County. Pa. 
.Molion overrnled. 



J. E. Small, for pkintifF. 

John .-J. Hoober, for defendants. 

December 19, 1921, Wanner, P. J.— 
The plaintiff in this case entered into a 
written contract with the defendants for 
the organization of a bank, at Dallas- 
town, Pennsylvania. A few days after- 
ward, the plaintiff was notihcd not to 
proceed further with the work as the 
project had been abandoned. He brings 
Ihis suit to recover damages for this 
breach of the contract of the defendants, 
and fixes the measure of his damages at 
Ihe sum total of all the items he would 
have been entitled, to receive if he had 
sold all the stock needed, and had per- 
formed all the other lalmrs and duties 
required of him under the terms of this 



contract, which were necessary to the or- 
ganization and establishment of the con- 
templated banking institution. 

The defendant files a statutory de- 
murrer and a motion for judgment for 
the defendants on the following grounds : 

(^ I ) That the - statement does not 
show a good and legal cause of action ; 
(2) That the damages claimed are si>ec- 
tilative, and are therefore not recover- 
able under the averments of the state- 
ment and the stipulations of the contract 
in suit. 

The latler exception we think, is well 
taken. Whether or not the plaintiff 
\\'ould have Ijeeii able to procure all the 
subscriptions to stock, necessary to start 
this bank, and whether or not he could 
have carried out the other stipulations of 
this contract, is so uncertain from the 
nature of the undertaking itself, as to 
render the measure of damages claimed, 
legally sjieakiug, si>eculative in character. 

This case is not ruled by that class of 
decisions in which profits are held re- 
coverable, because the facts clearly indi- 
cate that the plaintiff would under the 
ircumstance of the case, have been 
able to realize them, in the ordinary 
course of tfade or business. 

It is not neces.sary here to review the 
cases on the subject l)ecause, while this 
may be a valid objection at the trial, to 
the recovery of all the damages claimed 
in this statement, it is no sufficient 
ground for a judgment for defendants 
at this stage of the case. The plaintiff 
may have incurred expenses, or per- 
formed lalx>rs, or furnished materials, 
for the defendants before the project 
was called off, for which he would l)e 
entitled to recover damages as a proper 
compensation. 

.\nd now, lo wit, December lyth, 
1921 ; The defendant's motion for judg- 
ment is overniied and refused. ,--- i 
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L>an caster Co. 



Craley v. Frank 



Waters — Diversion of surface wafer- 
Damnges for — Town lots — Filling in of 
lots — Public road— Changing grade of. 

The owner of a town or city lot may nil It 
■ up as he likes without beinK responsible for 
damngea for turning the aurface water on to 
hlB neiichbor'3 projierty. He may not. how- 
ever, fill In a road dedicated to public use. 
and therebj- divert surface drainage from the 
road on lo his neighbor's properly. 

Siir affidavit of defense raising ([iies- 
tion of law. Judgment for defen<iant re- 
fused. 

B. P. Davis, for plaintiff. 

]oIiH A. Coylc. for defendant. 

Peiiteniljer 24, 192T. Landis, P. J.— 
The ])laintiff in this case tiled his state- 
ment, claiming therein that he was the 
owner of a lot of land located at Sinmv- 
side. near the City of Lancaster, being 
Lot \o. 530 on a plan or map by Frank 
Wetniore Smith, landscape engineer, re- 
corded in the Recorder's Office of Lan- 
caster Connty, in Plan Hook i. at page 
70. the said lot fronting twenty feet on 
Conestoga Road, a road dedicated and 
kept 0]Ten for j)iiblic use, and Ixmndcd by 
said Conestoga Road, tlie Conestoga 
River and two lots of land owned by the 
<lefendaiit ; that the plaintiff has erected 
on his lot a two-story dwelling house, 
with cellar underneath, where be resides : 
that defendant's lots adjoin that of tlie 
plaimifT on the north and northwest ; that 
in the si>ring and fall of iQuj, and in the 
month of February. ii)2i. the defendant 
titled up his lots and diverted the surface 
water ui>on the ])laintiff's land, and also 
from the al>ove-mentioned road upon the 
same, whereby the plaintiff's said prop- 
ertv was injured. 

The defendant then, without answer- 
ing the averments of fact in the state- 
ment, tiled what is denominated an ".\f- 
fidavit of Defense in Lieu of Demurrer," 
and we suppose means to ask for judg- 
ment in his favor on the pleadings. 
There is no such thing as a demurrer in 
a case like this, for under the Fourth 
.'Section of the Practice .Act of 1915, P. 
L. -l8,;, demurrers in actions of assump- 



sit and tort were abolished. Under Sec- 
tion 20 of that .Act it is, however, pro- 
vided that "the defendant in the affitlavii 
of defense may raise any question of la« 
* * * and any question of law s(j 
raised may be set down for hearing and 
disi)osed of by the court." This, then, is 
the manner in which the present queslion 
comes before us. 

The defendant avers that the plaintiff's 
only basis for a recovery is the alleged 
diversion of surface water, and that this 
does not entitle him to damages ; and he 
contends that the owner of land in a 
town or city may fill «p his ground as he 
likes, without being res|)0nsible for any 
damages caused by reason of his tumii^ 
the surface water on to his neightwr. 
Let us see what the law is ujjon this sub- 
ject, and also whether that is the only 
grievance complained of. 

In Bentz v. Armstrong, 8 W. & S, 40. 
it was decided that, "where several per- 
sons unite in the purchase of a piece oi 
ground, and divide the same into smaller 
lots, upon each of which a house is buih. 
and then partition is made between them, 
each must so regulate and grade liis own 
lot as that the water th^t falls or acciim- 
idates upon it shall not run uiKin the lot 
of his neighlior." In the opinion of the 
Supreme Court, Kenndey, J., said: "In 
the argument, something was said about 
the natural formation of the surface 01 
the grotmd of the two lots, and that, ac- 
cording to it, the water as it fell in rain 
was naturally inclined to run off from 
the lot of the plaintiff on to that of the 
defendant below, and the latter V3i- 
therefore, bound to submit to it. This. 
however, I take to be a von sequitur: for 
in the purchase of lots of ground laid out 
and sold for the purpose of building up 
towns or cities thereon, it has ever been 
understood, and such has I>een the prar- 
tice and usage too, that the natuitil for- 
mation of the surface will, and indeed 
must, necessarily undergo a change in 
the construction of the buildings and 
other improvements that are designed 
and intended to be made. In doing this, 
it would seem to be right that the com- 
mon benefit and convenience of the re- 
spective owners of adjoining lots shouKI 
he consulted and attended to : but cer- 
tainly no one ought to be restrained from 
improving his lot in such a manner as to 



YORK LEGAL RECORD 



139 



make it answer the purpose for which it 
Has laid out, sold and purchased, if prac- 
licaWe, without overreaching upon his 
iteighbor's lot. He ought to be permitted 
to form and regulate the surface of it as 
he pleases, either by excavation or filling 
up, as may be requisite to the convenient 
enjoyment of it; taking care, however, 
not to produce any detriment or injury to 
his neighbor in the occupation or enjoy- 
ment of his adjoining lot. It is of great 
iniDortance that the water ii]>on each lot. 
arising from rain or other cause, should 
\k conducted by the owner or occupier 
thereof, if he wishes to have it removed, 
directly from it to a sewer or other place 
ap]>ropriated for the recei|>t and dis- 
charge of the same, and not l>e turned or 
Iwl to an adjoining lot, without the con- 
sent of the owner, and it appears to me 
to be the duty of the owner of each lot, 
if he improves it. to do it in such way, if 
])racticable, as to lead and conduct the 
water that happens to fall or be on it, off 
in ihe way just mentioned, without re- 
gard to the original formation of the 
surface of his lot. If the rear of his lot 
should l>e elevated so much above the 
front that he cannot conduct the water to 
Ihe rear, so as to discharge it into a sewer 
(tr other appropriate place, then he ought 
lo bring it to the front of his lot, where 
he must of necessity have some place to 
'lischarge it. without throwing it upon his 
neighbor's ground. This he ought to do, 
even if he should be compelled to carrj- 
it under or through his house or build- 
ings," 

I.^ter, in Rielly v. Stephen.'^on. 222 Pa. 
252, this case was modified. It was there 
decided that "the owner of a lot in a city 
or town, in grading and improving the 
lot, may shut out the surface flow u]xin 
his lot without any obligation on his part 
to prevent it from flowing over the adja- 
cent land, or to lead it by artihcial or 
other means to a sewer or other avenue 
of escape ; but in making the improve- 
ment, he may not proceed negligently, so 
as to do unnecessary damage to others : 
nor may he obstruct a natural channel 
for the flow of the water, or a channel 
that has acquired the character of an 
easement; nor may he gather surface 
water into a body and discharge it on 
the adjoining land." Mr, Chief Justice 



Mitchell, in delivering the opinion of the 
court, said; "The owners of lots in cities 
and towns buy and own with the mani- 
fest condition that the natural or existing 
surface is liable to lie changed by the 
prt^ress of municipal development. All 
such owners have equal rights neither 
lessened nor increased by priority of im- 
provement, and the primary right of each 
owner is to protect himself and his lot 
from loss or inconvenience from the flow 
of surface water. The owner at the foot 
of the slope is under no obligation lo 
allow his lot to continue as a reservoir 
for the .surjilus water of the neighbor- 
hood. He m.iy shut it out by grading or 
otherwise, and the fact that thereby he 
may incidentally increase the flow on the 
adjoining lot neither makes him answer- 
able in damages nor afTects the adjoining 
owner's right in his turn to shut out the 
original, plus the increased flow on his 
lot. The owner cannot l>e coerced as to 
time or manner of improvement by risk 
of having put U])on him the burden of 
providing for the flow upon others." 

Tn White v. Philadelphia & Reading 
Railway Co., 46 Pa. Superior Ct. 372. it 
was held that "the owner of a city lot is 
not liable in damages for the natural flow 
of surface water from his lot into the 
cellars of the houses on the adjoining 
lots, even though the water might be 
drained away by connection with the city 
sewer"; and in Wilson v. McCluskcy, 46 
Pa. Superior Ct. 504. it was likewise held 
that "the owner of a lot in a city or town, 
in grading and improving the lot. may 
shut out the surface flow upon his lot 
without any obligation on hi.s part to pre- 
vent it from flowing over the adjacent 
land, or to lead it by artificial or other 
means to a .sewer or other avenue of es- 
ca]>e: but in making the iinprovenien, he 
may not proceed negtigenlly. so as lo do 
unnecessary damage to others ; nor may 
he obstruct a natural channel for the flow 
of the water, or a channel that has ac- 
quired the character of an easement : nor 
may he gather surface water into a l)ody 
and discharge it on the adjoining land." 
See, also, Sentner v. Tees. 132 Pa. 216. 

Guide<l by these authorities, what is 
the situation here presented? As has 
l)een already said, the plaintiff charges 
that, in the spring of I'jin, the defend- [.. 
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ant filled up on his side of the line be- 
tween the properties about four to 
twelve feet and thus turned the surface 
water on to the plaintiff's land, tliereby 
flooding both the land and the house. 
This he had a right to do. He could shut 
out the surface water if he saw fit, and 
if his neighbor was thereby damaged, it 
was damnum absijiic injuria. The same 
reason ajiplies to the damage which he al- 
leges he sustained in the fall of 1919. for 
he could fill up his lot as nuich as he saw 
fit, and if the water was thereby di- 
verted, he was not chargeable with fault. 

The third proposition, however, pre- 
sents a different aspect. It is asserted 
that, in the month of February, 1921, the 
defendant filled up the Conestoga Koad, 
which ran tx;fore the respective prem- 
ises, with dirt, refuse, &c., and thereby 
turned and diverted the surface water 
from the road in large (|uantities to the 
plaintiff's premises. The principles 
which apply to adjacent land owners 
do not in our judgment cover this pro- 
])osition. It is true the purchaser of a 
lot has a right to drain his lot uiwn the 
road : Young v. Leedom, 67 I'a. 351 ; but 
he has no right to fill up the road to the 
injury of the adjoining owner. For this 
reason, the motion for judgment in favor 
of the defendant, under the affidavit of 
defense must be refu.sed. The defend- 
ant, however, may file a supplemental af- 
fidavit of defense to the averments of the 
statement on this |)oint within fifteen 
days. 

Motion for judgment refused. 



Commonwealth v. Jay 

Parent and child— Infants— Custody 
■^Priina facie right of parents. 

The qut-Btlon ot tlie rustoJy at an orplmn 
child, where no parental right is at slake, is 
laigely one of Judicial discretion having as 
Its object the bent inlert-Ht and iiernuineiii 
welfHre ot the child. 

But the prima faci« legal right of a. parent 
to the custody ot his child pjinnot be disre- 
gitrded, and cannot be divested except for 
good and .lulllcient reason. 

]n an action tor the custody of a girl six 
years of age, brought by her jiarents against 



her grandmother, the burden is on the rt. 
apondenl lo show that the |)arents bad lor- 
leiu-d their right ot custody eiUier by reason 
Iff Inablllly or untltness. 

Habeas corpus. 

R. A. Zimmerman, for Comnimi- 
wealth. 
D. }. Reedy, for respondent. 

November 19, 1921, \ewconib, J.- 
The matter in controversy is the cusiod; 
of one Ruth Vivian Jay — now about si.s 
years of age — at the suit of her parenij 
against her paternal grttndmother. 

It may be taken for granted that ihe 
(piestion is largely one of judicial discre- 
tion having as its object the best interest 
and |)ernianent welfare of the child. The 
rule applies rigidly in case of an oq»ban 
where no parental right is at stake. But 
in case of a parent the prima fade legal 
right is with him and is not to be disrt- 
g,-irded. Such right is not to be divesied 
by the mere exercise of any supposed dis- 
cretionary power; but only for good and 
sufficient reason. The right is not held 
at the mercy of an arbitrary discretion. 
Hence, as between the present parties the 
issue casts upon respondent the burden 
of |)roof : and that can be sustained only 
by im|>eaching cither the fitness or ability 
of the parents to have and enjoy the cus- 
tody and companionship of the child as 
ordained by the municipal law in har- 
mony with that of nature. 

While the evidence abounded in asper- 
ities, and was by no means deficient in 
charges of unfitness, after all said and 
done it serves only to reflect the mulual 
[inimosity of the ])arties. 

It seems probable that for a time the 
married life of the ]>arents had not been 
free from altercation. Bui there is noth- 
ing to overcome the proof on their pan 
that they are now, and for more than a 
year i>ast have been living happily and 
in circumstances amply sufficient to pro- 
vide a suitable home for the daughter. 
She is their child, and there is nothing in 
the evidence to warrant the conclusion 
that their right to have her custody has 
Ijeen forfeited. 

The writ is accordingly sustained and 
the right of custody is awarded to the 
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Pennsylvania Military College v. 
Randall 



Pltiliitiff's stalciiicitf — Sufficiency of 

StillCIIICIll. 

A plaintiff's statPinent wliich sets forth n. 
cii)n- of a. writtpn request by llie defendant 
for'thc enrollment of liiH son In the plain- 
tiff's college jfcir a. certain session; the nd- 
niii^lon of the son Into the college and his 
wlihrtraival therefrom, withoul the plain- 
tiK'B consent, before the expiration of the 
Kewiion; the price of tuition, the terms. 
vhlrh reijuired puyment from the time of 
ailniiBsion to the end of the HesKion; thiK the 
prirea H-nd terms foi' admiaion and tuition 
.if suidents were well known to the defned- 
niil at the time of the enrollment of hin son; 
and (hat the tuition and chargvH for part of 
the sfBSion for whlnh the son was enrolled 
rfrniiin unpaid; sulHclently shows an en- 
forceable contract, with a breach oC the 
same, and the measure of damages legally 
recoverable: and motion for judfcmont for 
the defend; in t was refused. 

Stir staliitnry demurrer and inotion 
for jtidj;nienl for the defendant in 
I'diniTiylvaiiia Military College v. N. A. 
Randall. \o. 48 August Term, in the 
Court of Common Pleas of York Coun- 
ty. Pa. Judgment refused. 

T. P. ClirosHvaitf. for plaintiff. 

John -J. Bollinger, for defendant. 

December 19, 192T. Wanner, P. J. — 
The Pennsylvania Military College, lo- 
cated at Chester, Pennsylvania, sues to 
recover from the defendant. N. A. Ran- 
dall, the stim of $650.00 for unpaid tui- 
tion, &c., of his son. in said institution 
for a portion of the college session, dur- 
ing which he was withdrawn therefrom 
by his father, without the consent of the 
college authorities. 

The defendant has filed a statutory de- 
murrer to the plaintiff's statement, ac- 
companied by a motion for judgment for 
the defendant, on the groiuid that there 
was no promise to pa\ any specific sum 
for the tuition of his son, or to keep him 
in the institution for anv particular time. 

The defendant's communication to the 
institution on which suit is brought was 
as follows: 



"Ai^. I, 1920. 
"Colonel Charles E. Hyatt, 
"President, Pennsylvania Military Col- 
lege, Chester, Pennsylvania, 
"Sir: — I hereby authorize the enroll- 
ment of my son — ward — as a student of 
the Pennsylvania Military College — 
for the session l>eginning September. 
1920. 

"(Signed) N. A. Randall. 

"(Parent or Guardian) 

"Hanover, Pa. 

"(Home Address)" 

"(Business Address) 

"Name of Applicant — Allan Boyd 

Kandall. Age 20. Height 5 ft. 7 in. 

Weight 148. General Health— Good. 

Prol^bly Class 2nd." 

The plaintiff's statement avers that 
the prices and terms of the college, for 
the admission and tuition of students 
were well known to the defendant at the 
time when he directed his son's enroll- 
ment for the session of 19^0. which was 
to extend from Sei»tember 15, 1920. to- 
June, 1921. It also alleges that defend- 
ant's son had attended as a student at 
said institution during a former session 
of the same, on the same terms and con- 
ditions, as were still in force when the 
defendant's order for his enrollment in 
1920 was sent to the institution. 

There is therefore no lack of specific 
averment of stich facts in the statement. 
as are necessary to show what the extent 
of the session was, for which defendant 
directed the enrollment of his son, and 
that defendant knew the price he was to 
pay for his son's tuition. 

It is further averred that the defend- 
ant withdrew his son from the college 
without the consent of the authorities of 
the institution, in violation of the rules. 
of the college. 

These allegations are sufficient to show 
an enforceable contract, with a breach 
of the same and the measure of damages 
legally recoverable for such breach, if 
the averments of the pleadings shall be 
duly proven at the trial of the case. 

Xow, to wit, December 19th, lyji : 
The defendant's motion for jtidgment is 
overruled and refused. ^(Af-»(ili> 
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C. !'. of Susquehannn 

Wykoff V. Manzer, Exr. 

Hijiiily jurisdiction — Orphans' Court' 
jurisdiction — Decedent's contract for 
Stile of land — Equity — Practice — Ap- 
pearance— Demurrer. 

A Cimrt i>f equity hai no Juii«llot[on to 
Plifol-cc apwiflc performiimv of a coiilriict 
miiilc liy u dciH^d«iit (or the sale of latid of 
whii-h ht^ di»d seized. 

Jui'iwllctlon in such a caw- ix ve.stpd In the 
or|)li;in!i" court hy sertlon 9 (I) ot the Or- 
l>han!'' Court Act ot Junt. 7, 1917. 1'. L. 372; 
anil Ri-ctlon IR of the Kiduclarlt^s Act of 
Juiu- 7, 1917, P. L. 4S6. proW-iinif the mode 
or |in*pdure by petition to thp ori*"""' 
coui-t. niso maki-s that rt'inpdy exclusive. 

Thp orphnns' court formerly hud the same 
exeiiiHlvi' JuriMdictioti uiiiie-r llie Aet of Ap- 
ril 2X, IRItS. i: L. 157: Galile v. Whiteside, 

Wh-n « pt;itutor>- remedy in i.rovirtod 
whiTfliy a leRjil right niiiy be efft-ctunlly 
Hi-llled. Ihiil remedy must be pursued !ind 
the rlKht thiiM esinblixhed; Whitney v. Jer- 
wy Shore, 266 l>;i. 537. 

Allhoufth equity jurlKdiotion to enforee 
RpeeiMi- perfurnuince Iuim lieen Hustalned in 
eerliiin ciiseK nn the ground thai it was the 
iii'iKl eonvenient remedy, it h(iH tieen sener- 
atly held to be an indixiM'ni'able allrilmte 
Tiiat there exists no adetiuale remedy at lii'n'. 

The adequate remedy provlde<l by the Or- 
l>hanii' Court Act and the Fiduciaries Act of 
IHIT, and its legrlslntive excluslvene.sB of re- 
wort, precludes any other remedy Houglit on 
The tiround of greater convenience. 

The lanKungre of section 18 (a) of the Fl- 
dueiaries Act aH to perxonK dying "seized or 
lioBseKsed" of real entate. Includes any per. 
m-n who waa the owner thereof at the time 
lit hlH death. 

An appearance filed in accordance with 
Kquity ituie 4. a default of which would re- 
suit In a <lecree pro eonf«iio aKiiintit the re- 
' --- '- ---■ '--r ot the right to de- 



: blil. 



Ion b) 



t he filed hv the respond- 
do so hy the complainant, 
■piised voluntarily without 
.■ rule on the part of the 



Iiill praying specific performance of 
decedent's contract for sale of real es- 
tate. Demurrer to the hill. Deniiirrcr 
,suslaine<l, 

J;. K'. Sufford. for complainant. 

. D. T. Brc7vstcr and //. A. Denney. for 
respondent. 

April II, 1(^27. Smith, P. J.— In sub- 
stance the complainant avers that the 
defendant testator. William Af. Post, in 



his lifetime, February i2, 1907, agreed 
ill writinc; to sell and upon payment of 
purchase money convey to her the real 
estate descrihe'd therein ; said contract 
being signed hy both parties ; that later, 
June 1, 1908, the vendor agreed in 
writing under seal, signed only hy him- 
self, to a cliangc in the terms of pay- 
ment as to amounts only : both sai'l 
agreements being copied as "Kxhibit .V 
and printed, and served with complain- 
ant's bill. 

That the vendor died testate June [i, 
iiji/. by his will duly probated, apiwint- 
ing the defendant, Henry F, Manzer, 
and N. K. IJissell his co-executors ami 
trustees, the fonner only surviving at the 
inception of this suit. 

That no deed of said projierty was ex- 
ecuted or delivered by the vendor in hi- 
lifetime, nor has there Ircen one since 
his death hy his executors and triisteef. 

That all of the purchase money ha* 
l>ecn pai<l excejH $48.28 which the coni- 
]ilainaiit has tendered to the res[)ondeT)i 
and reijuested that he execute and de- 
liver to her a deed to which she is en- 
lilled of the land descrilied as sold and 
to he conveyed by the temis of said writ- 
ten agreement "Exhibit A"; that such 
tendi-r was not accepted ami deed re- 
fused. 

The bill then concludes with prayer 
di.at this court of equity decree s|)ecific 
lierformance of said written contract ami 
that it decree that the res|>ondenl exeai- 
t(ir and trustee make, execute and de- 
liver to the complainant a good and siif- 
ticient deed for said real estate upon 
her payment to hiin of the balance of un- 
[laid purchase money, to wit, the sum of 
$48. 2«, 

'l"o the bill the resjiondent has filed a 
demurrer assigning several reasons, only 
two of which we deem necessarv' to pass 
u|)on in the view we take of their appli- 
cation, viz.: 

' ^■ 
The said court of common pleas, sil- 
ting in equity, is not the proper tribunal 
to hear, try and determine the matter? 
stated and charged in complainant's bill : 
said court has no jurisdiction of the sub- 
ject matter of this suit, and this defend- 
ant as executor and trustee of the will 
and estate of .William M, Post, deceased. 
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The plainliff has an adequate remecly 
ai law to detemiinc all questions in- 
Aolved in this case. 

These reasons we will treat inversely, 
;iri([ first determine whether adequate 
rt-iuedy at law exists. 

jicfore doing so, however, we will 
consider the grounds assigned by the 
niniplainant's solicitor in his filed "Mo- 
lirm to dismiss demurrer." 

The first is without merit, for cer- 
tainly an appearance filed within the re- 
i|nirenients of Equity Rule 4. a default 
of which shall result in a decree pro con 
fcsso against the respondent, and which 
.■ai<l apjiearance is to jirevent. and is its 
only purjKjse and effect, ciinnot he inter- 
]ireled as any waiver of the right to de- 
mur which the respondent may omit im- 
ti! rilled by the complainant to do so un- 
ihr Equity Rule 29; although it may I>e 
iiiteqiosed voluntarily as at bar without 
awaiting action by rule on the part of 
the complainant. 

As to the second and third reasons for 
di-^mij^sal so far as they relate to para- 
sraphs I and 11 of the demurrer which 
we are now considering, .said [paragraphs 
necessarily effect a demurrer to the 
whole bill and are sufficient in our opin 
ion "in particulars and assigning the 
reasons or grounds In detail." to comply 
with the requirements of Equity Rule 
,V; and are immediately preceded by 
language imposed by the same rule, 
"This defendant doth demur to the 
whole bill." 

The fourth reason <Ioes not apply to 
the first and second ground of demurrer, 
but includes it in our decision to refuse 
Ihe motion to dismiss. 

Passing to the demurrer itself, we 
note that by section 9 (i) of the Or- 
phans' Court Act of June 7, 1917. P. L. 
372, jurisdiction of that court is given 
to "embrace," — 

"The specific performance of con- 
tracts made by decedents to sell and 
convey any real estate of which such 
decedents shall die seized." and the pro- 
ceedings therefor by petition to said 
court by the Fiduciaries Act of 1917., 
section 8 (a) P. L. 486. "such court 
shall have power if the facts be sufficient 



in ef|uity, no sufficient cause being shown 
to the contrary — to decree specific per- 
formance of such contract according to 
the true intent and meaning thereof." 

I!y same section (b) (P. L. 487) it is 
provided that "The aforesaid remedy by 
petition to the orphans' court shall here- 
after be exclusive." 

The contention of complainant's .soli- 
citor that this Act applies only where the 
deccase<l vendor dies "possessed" of the 
real estate in question, is untenable, for 
the language of said .section 18 (a) is 
"seized or possessed" and hoth condi- 
tions are thus included, and it is not 
([tiestioned that the testator died seized 
of the real estate in question at bar. To 
die "seized" means to die the "owner 
of." "seized" being equivalent to "own- 
ing." In re: Stevens 12 N. E. 759 (N, 
Y). The bill discloses the fact that the 
vendor "owned" or was "seized" of the 
legal title at his decease and by virtue of 
the contract ihe complainant of the equi- 
table title. We note in passing that uni- 
formly the vendee under articles is the 
one in possession. 

While it would seem therefore that we 
could rely solely upon the provisions of 
the Orphans' Court and Fiduciaries Acts 
just mentioned, in view of the insistence 
of complainant's solicitor contra, we will 
refer to other legislation and judicial de- 
cisions. The case of (iable v. Whiteside, 
>42 Pa.. 188. holds under the Act of 
April 28, i8y<j. 1'. L. 157, which gave 
jurisdiction to the orphans' court to hear 
and decree si>ecilic performance of con- 
tracts for .sale of real estate by vendor, 
deceased, at the time of the application, 
that the jurisdiction of said court is ex- 
clusive, and neither a common law court 

a chancellor has jurisdiction in such 
case and reversed such decree of a chan- 
cellor in e(|uity below. 

The language of the .Act of i8<t9 ^nd 
of the 18th section Va") of that of 1917 

literally the same with the exception 
the latter broaden.s the subject matter of 
jurisdiction, and Gable v. Whiteside 
ante applies to the case at bar. 

Besides the mandate of the Statute of 
21 March, 1806 (Purd. Dig. 271) pro- 
viding that a statutory remedy if exist- i 
ing must he strictly pursued rerewforccs^lC 
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the effect we must give to the two Acts 
of 1917 cited above. Should it be con- 
tended that the strictness of procedure 
thus required applies only to the proced- 
ure once adopted, and not to the reined} 
or jurisdiction, we are relieved of doitbt 
by the decision of Whitney v, Jersey 
Shore. 266 Pa., 337, which holds that 
when a statutory remedy is provided 
whereby 3 legal right may be etYectually 
settled, it is necessary to pursue the rem- 
edy and thus establish the right, and is 
peculiarly appropriate authority hei 
from the fact that in Ixith that case and 
at bar an injunction is prayed for, and 
it is apparent that relief in equity or oth- 
erwise by injunction proceedings is not 
necessary for any purpose because of 
the reqiremcnts of (c) of the 18th sec- 
tion of the Fiduciaries Act ( P. L. 487, 
of 1917) of the filing and indexing as lis 
pendens a certificate from the clerk of 
the orphans' court of the tiling in the lat- 
ter court the petition for si>ecilic ]>er- 
formance. 

Referring further to the insistence of 
equity jurisdiction we are aware that it 
has been held that such jurisdiction has 
been sustained in cases of specific per- 
formance on the ground of its greater 
convenience: Conemaugh Gas Co. v. 
(las Co., 186 Pa., 443, and other cases; 
Vale Dig.. Vol. III. Col. 7717; but gen- 
erally it has lieen decided an indi.spen- 
sable attribute that there exists no ade- 
quate remedy at law. Vol. Ill, Vale 
Dig. Col. 7716, etc. 

I!y the jurisdiction of and proceedings 
in the orphans' court under the Orphans' 
Court and Fiduciaries Acts of 1917 cited 
alKive all controverted (|uestions raised 
by the bill at bar are judiciable. There- 
fore, the adequate remedy thus exists 
and its legislative exchisivencss of re- 
sort ])recludes anv other liecaiise of any 
claimed ijreatcr conveniciice. 

We are satisfied that a court of equity 
is without jurisdiction in the premises 
and the comjilainant has .-iued in the 
wrong forum. .-Vnd for the reasons 
stated. 

And now. to wit. April 11, 1921, the 
demurrer is sustained and the bill dis- 
missed at the cost of complainant. 



Stoyer v. Stoyer 

Divorce^Descrtioti folloiviug sep<\r>s- 

lion by consent. 

A seimration originally begun by muiml 
consent Li converted into fi desertion by l^i- 
retii«i1 of one or the parties to relurn arr! 
resume marital relations. 

Divorce: Exceptions to master's re- 
])ort. Exceptions dismissed. 

Henry P. Kciser, for respondent ati'! 
exceptions. 

Joseph R. Dickinson, for libellaiit. 

October 10, 1921. Endlich, P. J.-TK- 
lit>ellant in this case is between 66 ami 
67 }-ears old, the respondent between 7J 
and 73, They liave been married .i(i- 
wards of 40 years, and for more than 
30 years lived together as man and wii'i- 
The evidence, however, adduced before 
the learned master satisfied him of ihe 
]}ropriety of the granting of a divorce w 
the husltand. To his recommendation in 
that effect the respondent has filed es- 
ce]>tinns. The separation, originally It- 
gu:i by nnitual consent, took place i" 
191 1. Beginning in 1913. there have 
l>een rejteated efforts on the part of the 
libellant to resume marital relations, bu: 
they have been consistently declined by 
the respondent. In these circumstanrti 
it is difficult to see how the application 
can be refused. As illustrative of ibc 
respondent's feeling and purpose in the 
matter, it may Ije pertinent to refer tn 
some of the letters that passed from hr 
to the libellant. On Aug. 7, 1913, she 
wrote: " * * * I ani still in Nor- 
ristown but expect to leave this jilace 
the 25th of August for Reading. W^ 
ill start housekeeping as soon as w 
can get a house in Reading. Laura in- 
tends to rent a house in Reading, and I. 
of course, must go with her. • * ' 
you think I would live with yoii 
again. Oh no, never; I can live withom 
the remainder of my life. * • ' 
t'e come to Hamburg for the furni- 
ture, please don't make a fuss and dis- 
grace me and yourself ; be a man, whai 
iou arc now," etc. .\nd in a leltef 
:lated .\ug. 16, 1913, she says: • * ' 
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I can't ninke anj' arrangements with 
you. I must live with Oiura and of 
course can'l have yoii without her con- 
sent * * * If vou make me trou- 
ble I will have you arrested. Vou must 
not interfere with my moving. I am no 
Mr*. Roniich and I will never have a 
divorce, so yon are a free man ; yoii can 
lio as yoii please in that case. Remeni- 
k'r, no fuss or I will ]iut you where you 
ixight to he. I am getting too old and 
nervous to stand any more trouble and 
disgrace, and if you pay me storage you 
can have your things, what 1 think is 
yours. The writing desk is yours, 1 
ilon't want it, it is so heavy to move," 
I'ic. These letier.-* niake ont a insc 
iiL'iinst the wife, on the theory ex- 
iliincd in Burkey v. Ilurkey, 8 lierks 
Co. I.. J. 1^1, that a se]>aration not hc- 
S'iiinin'; with a desertion, but involving 
mutual consent, is converter! into a de- 
-ertion by the refusal of one of the par- 
tie« to return and resume maritai rela- 
tions. The master had the best pos- 
sible npiiortunity of judging of the sin- 
ceritv of the libettant in his elTorts at re- 
cnnciliatioti : and he is undoubtedly 
right in holding that where there is an 
absolute au<l sweeping refusal to enter- 
lain any such proposition he cannot l)e 
r(-[iiired to do so futile a thing as renting 
and furnishing a hou.se. his choice of 
which he knows in advance will be re- 
jected by the respondent. 

The exceptions are dismissed and the 
master's report is approved. 



In Re AutJitors' Report Lake Twp. 

To'.^'iiships — Code of igiy — Audit — 
A/'f'cal nunc Pro iiinr^nraitd—hiiferti- 
iiriit waiter in Prlilioii. 

.lurtiforB is to bp found in Township Code of 
1^17 which nrovliles for iippeal within ttiirtj- 
liays. I'ptition for amit^l nuno pro tunc 
Ptiotild not hf Ki'antt-(] uhIfkh tliE^ro is in pi'- 
lIHon nvfrment under oatii. of fraud In orl- 
einaj re|>ort of audit. Wlipro such averment 
5de nnd not di-nicd apinr^ii none pro tune 



■vill h 



wed. 



Inclurion of impertinent mnlter in pclition 
I" 'ffpct thai petitioner "is a poor man" and 
Ihat Inciting remedv hia property wnuld be 
swept away, would under certain ciroum- 
FtnnpoR he ground for dismisaina the peti- 



tion and refusing appeal. Such petitions 
flhoiild avoid inclusion of such objectionable 
state nienls. A Burclv.irged supervisor, 
whether rich or poor, must be held io strict 
performance of his olliciai duties and ac- 
I'ounlabillty for money coming into his 

.Applications for permission to appeal 
nunc pro tunc by William Crisi>ell. town- 
ship treasurer, and by the supervisors of 
the township. 

J. K. Scontoii. for Crisjiell, 

A, H. James, for Kellar. 

G. J. Clark, for supervisors. 

August II, 1921, Strauss, J. — The 
case comes t>efore us upon three peti- 
tions : oiie presented by William t?ris- 
pell. town.shij) treasurer, another hy J. 
F. Kellar. tax collector, and a third by 
the supervisors. \o depositions were 
taken. The facts must therefore l)e .-is- 
certained from these jjetitions. 
The petition of Crispell sets out: 
On December 2^, 1919. the township 
auditors audited the accotints of the pe- 
titioner as treasurer, and of J. F, Kellar. 
the ta."f collector, and filed their report of 
audit in the Court of (Juarter Ses.sions lo 
No. 384, Novemlwr sessions. lyiy. Iloth 
Crispell and Kellar were present at the 
audit. The auditors made up their tig- 
ures and final statement, and reported 
that Cris|>ell was indebted to the town- 
ship in the sum of $638,77, .\t said 
audit Kellar was not rei|uired to pro- 
duce the receipts which he had taken 
from Crisjiell for money turned over to 
him on account of taxes. Subsequently 
Crispell discovered th.tt the finding by 
the au<litors of the indebtedness against 
him of $638.77 was erroneous. Then in 
consetjuence of an ajiplication to the aud- 
itors for the correction of the error, thcv 
decided that a rehearing and correcteil 
a"di( o;>!jht to take place so that an equi- 
table and just settlement of the tax ac- 
coi-nt liL'lween the said tax collector and 
Crispell initrht l)e made. Such a re-audit 
lock i-bice in the presence of Crispell and 
of Kell-ir on or about ,\pril 20. 1920. and 
by said re-audit it was found and re- 
ported that Crispell was indebted to the 
township in the sum of $320.62 and that 
Kellar was indebted to said township in 
the sum of $158 f(>r the fiscal year oF 
H118. This .'^ccoi'd reiiort of audit was . 
al--o filed in the Court .of. Quarter. St;^iilC 



YORK LEGAL RECORD 



sions on April 26, Uj20. to \o. , 
veiiilwr sessions, 1919.- 

The petition of CrispeU specitically 
aver,*: At the audit in Dceanljer, 1919. 
itie ,'niditors received false and fraud- 
nieiit liook entries and memoranda made 
liy J. F. Keltar purporting to charge 
Crispell witli various moneys which said 
tax collector alleged he had paid to Cris- 
peU. and thai as a resuh of the use of 
si'ch fraudulent book entries. Crispeil 
wns found lo be indebted to the town- 
ship in the sum of $638.77, instead of 
the sun in which he was truly indebted, 
S320.60. Wherefore on the groimd of 
the fraud thus perpetrate<l, the said 
Cri-^iiell prayed for and oblained the rule 
now before us to show cause why he, the 
said CrispeU, should not t>e permitted to 
aiijical luntc pro tunc. 

There are two [petitions in the tiles 
i-resented by J- F. Keltar, the tax col- 
lector, but these are in exactly the same 
iaiisruage throughout and may be treated 
as one T>etition, The fact that they are 
in the files in dui)ltcate. however, is re- 
ferred to only because there is an an- 
swer in the files made by the auditors in 
which they refer to "two petitions," 
These petitions make no reference what- 
ever to the 

December, Kellar had presented f;dse 
?nd fraudulent Iwok entries on which 
that audit was liased. In fact nothing 
like an answer on behalf of Kellar to 
'Cris] ell's petition is to be found" in the 
l^^ies. 



Kellar'; 



leged corrected re])ort in which ilr. 
found that the tax collector. Kellar. «s- 
indebted to the township in the sum « 
$467 .<)4; that no notice of the filing »; 
said rejiort was given to Kellar. nor w 
there an\' notice posted or published - 
required by la«'. and that Kellar liad iiii 
knowledge of the filing of the report un- 
til Mav 27, 1920. The action of ik 
auditors in filing said corrected rejiiin 
was luiwarranted and without aulhorii; 
in law, wherefore a rule was sought m 
Iiehalf of Kellar against the townsbi' 
auditors to show cause why the correcitii 
report should not be stntcli from the m- 
ord. 

To this iietition the auditors filed ni' 
-uiswer June 19, 1020, but in view of thi- 
iction already taken by the court. ;i- 
hereinafter explaisied with reference ;" 
this supi>letnentary or corrected auditor^' 
rejKirt. we consider the answer of the 
auditors of no inii>ortance at this time. 

f)n behalf of the snjjervisors of the 
township a jietition wa.s presented at \\v 
argument praying for leave to a.y\rti\ 
mine pro tunc on the general ground thai 
if either Crispell's petition for apjieal 
from the original audit or Kellar's iieti- 
tion for apjieal from the supplenientan 
, , ... audit, is granted, the township will be in- 

ermeiit thai al the aiKl.t m 1 ,5„,„,j t„ ,,,, result and shotiM there- 
frre l>e eranted a corresix)nding right rf 
-'l):iea! "to the end that the rights and in- 
terests of the township may be properly 
determined." 

It is well established by the decisior,- 
'hnt in the absence of an allegation or 
'■roof that the settlement or audit hail 
been procured by fraud, the Court 0: 
Common F'leas has no iK>wer to allow an 
appeal nunc pro tunc in cases like this 
after the auditors' settlement has It- 
come absolute. Dunmore Boro. School 
Dist. V. \S'allers, 28 Superior Ct. 39. til- 
ing at considerable length Kiegler's Peti- 
tion. :'07 Pa. r.ii. and Plains Twp. Ami- 
it, 15 Pa. C. C. Rep. 408 (per Rice. P.J > 

Prima facie, therefore, if there were 
nothing more in the case than proof 0' 
error in the result of the audit in view oi 
the fact that Ixjth CrisDell and Kelbr 
were present at the audit in December, 
919. we would be without i>ower 



petition sets out: 



Tie was tax collector for the year 
H119: shortly after the first of Deceni- 
lier. mi9, the end of the fiscal year, the 
■auditors of the township proceeded to 
""dit Ihe .seveml pcconnts of the peti- 
linner and of CrispeU. the treasurer : they 
filed their renort of audit on December 
2.3. 1919, in the office of the clerk of the 
courts mind)ered to 384. Xoveml>er ses- 
sions, which reoort found thai Lake 
township was indebted to Kelhr in the 
sum of S62,o8; some time in the month 
of March the auditors requested Kellar 
to attend a meeting of the board of aud- 
itors, which Kellar did attend, and on 
.'\pril 26. 1920, the auditors filed an al-' grant this petition. It is perfectly deaf 
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iil-ifi that when ihe auditors completed 
tk'ir audit in Decemlier, lyiy. and filed 
it ill ihe office of the Quarter Sessions, 
iho only remedy for correction of an er- 
mruas the statutory appeal within thirty 
ihyf- allowed liy the Townshi|> code of 
M/iJ. Section 132. 1'. L. 874, or its pre- 
rleci-^sor rhe Act of 1834. I', h. 
Ily tiling their rci'ort the auditors ex- 
liaiisied their jurisdiction, and they had 
iHt authority whatever to open the audit 
itrid to grant a rehearing or to restate the 
riTOUiits twlween the parties. This was 
n:;i(k' so clear that at the argument of 
ilu'sc several rides it was admitted by the 
allnrneys (or all the parties — Cris]ie!l. 
Kcllar and the supervisors— that the re- 
]inn of re-audit had been unlawfully 
nuide and filed, and that it had no lawful 
|lace anjong Ihe records of the Quarter 
Sessions. Wherefore Ihe rnle to show 
cause granted at the instance of Kellar on 
June 8. 1920, \*'as at once by order of 
March 5, 1921, made ahsolnte, "and the 
c<irrccted report of the auditors was di- 
re:ied to be struck off." Hut as the case 
is presented to us with a definite aver- 
ircin under oath that at the original audit 
"ihe auditors ♦ • * received false 
ard fraudulent book entries and memo- 
randa made by J. F. Kellar purjKirting 
1" charge your petitioner ( Crispell ) with 
various moneys which the said Kellar al- 
leged he had paid to your jwtitioner," 
and as this averment of fraud is. by none 
<ii the |>apers presented to us, contra- 
dicted, we cannot avoid the conclusion 
that upon the record as made up what- 
ever may ultimately be found to be the 
facts, this rule to permit Crispell to ap- 
lieil nunc pro tunc should l>e made abso- 
I'lte : so also the rule taken by the sui)er- 
I'i.'ors. Therefore these appeals when 
resnectively (lerfected by recognizance 
shall be consolidated and tried together 
as provided in Section 355, Township 
cfide of 1917. 

Though disposing of the case favor- 
.'■bly to the ap])Iication for i^ennis.sion to 
ajipeal iiinic pro tunc, we deem it j»ro[)er 
to call attention to an instance of ini]>ro- 
rriety and bad practice by including ir- 
relevant and impertinent matter in what 
^hovld have been a brief of the law ap- 
I'licable to the case. Recently this court 
granted a new trial Iwcanse in the argu- 
iiicnt to the jury reference was made to 



the disparity in wealth lietween jilaintiff 
and defendant, thns appealing to preju- 
dice and calling upon the jury to permit 
improper motives to direct a verdict. 

it is just as impro|jer to include a sim- 
ilar appeal in a brief submitted to the 
court. 

The language in the brief liefore us to 
which we refer is as follows: 

"Mr. Crispell, the petitioner, is a poor 
man. fifty years of age. and if relief from 
this unjust claim should not be granted, * 
it would take a portion of his little proj)- 
crty from him and would be an tmjusi 
burden a.s a result of false and fraudu- 
lent evidence." etc. 

Mr. Crispell whether rich or i>oor, 
holding the office of supervisor, must be 
held to as strict perfomiance of his offi- 
cial duties and accountability for public 
money coming into his hands as if he 
were rolling in wealth. 

In some courts briefs offending by in- 
clusion of inuiertinent matter may be 
suppressed with consequent dismissal of 
the appeals or ap])lications to which they 
refer. We have no express rule on the 
subject, though no <loubt in a flagrant 
case, even in the al>sence of such rule. 
that practice would be allowable. 

.-\s it is we have decided this case uj)on 
technical grounds in favor of the peti- 
tioner, but have called attention to this 
malter so that attorneys may he careful 
to exclude from briefs intended for the 
court all arguments except those which 
bear on the legal points but not calcu- 
hted to invoke extraneous motives as 
basis for decision. 

It is ordered: 

1. That the i>etition of William Cris- 
[>ell atul the rule thereon granted to show- 
cause why he shoidd not be pennitted to 
appeal from the reix>rt of auditors be 
marked liled and noted on continuance 
docket as of June 8, 1920. 

2. That said ride l>e and it is hereby 
made absolute. 

3. That the ]>eiition of the sni>er- 
isors of I-ake town.ship to be ]>ernittted 
to intervene and to api>eal, lie marked 
filed as of June 8. 19^0. and so noted on 
the continuance docket, and that the ])eti- 
tion be and hereby is granted. [^(Kiolp 
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4. That the order of court of March 
5, Hj2i. making absolute the rule of June 
8, to strike off the so-called corrected re- 
]>ort of auditors, be transcribed on the 
continuance docket. 

5. That the several ai)i>eals when 
duly perfected be consolidated and tried 
together on said issues as may be herein- 
after framed. 



Hollis V. Mollis et al. 



B(jnily — Parthioit — Failure to aus^'Cr 
— Dccrfc pro confcsso^l'roccdiirc. 

In iKirlltion, HKaiiiat Iwo (lefemlanls, Ihe 
oiiurt iftused to proceed where only one de- 
fendant hail answered and im decree pro 
confsHO tuid been liikcii against the other 
il( rendant. 

In etiuity. 

l-'allcrsun, Crowford. Miller i'r Arens- 
bcry. for plaintiff. 

Roht. R. Elder, for defendants. 

ilefore Shaffer, P. J,, and Kline, J. 

June 24, Hj2i, Shafer. P. J.— This 
case came up on the equity argument list 
as set down on bill and answer. The bill 
is against two jarties, one of whom was 
served and has answered and the other 
was served but has not answered nor has 
anv decree pro eoiifesso l>een taken 
against her. The bill being for partition, 
no decree can he made unless the other 
I'arty ;i)iiJL'ars an<l answers or a decree 
f-rii eiiiifcsso is taken against her. .As a 
lican'ng on liilj and answer could now 
produce no rcsiilt, it is evident thai the 
case was iniiiroperly sot di>\vn. When the 
mtier ]iarty is ]iro|)erly brouijht into court 
su that a decree of parlition can l)e made, 
if ll'e facts justify it, the case can be set 
down again on bill and answer, [t is 
Ihcrefore ordered that the ease be 
stricken from the eqiiity argument list. 



Alexander 



AlteBhmy C 

. Alexander 



Divorce — Affidavit to lihrt—A§id:::it 
»nisl sho7i.- that it 7i-as taken in the Iroj-fr 
cniiiily — Act of Jiiitr 1. 1915. 

rnder tlie Act of March 13, 1815. I'. L. lo'i. 
which, UH Hmmdcd by tile Act u( June ). 
;i"r,. I'. L. 674. rtaulres the ubellani to mute 
ilHfliivit to the libel befoi-e a jii.lKe or jus- 
lire of the peai'S. or any fierson aulhorlKS 
Ui take acknowledgmenla. in the rounlj- 
where the Injured party resid*^ the affldaiii 
lo the Itbel must phow affirmatively Ihm it 
.v H I:ilien In the jirotM r county. 

Divorce. 

James H. Oroy. for libellant. 

Jantiary 13, 19JI. Carjienter. J.— li i- 
I Tece-^sary to discuss the evidence. a> 
ihis cause is not proi>erly before ihf 
court. The .Act of March 13, 1815. !'■ 
L. 1^0. relating to divorces, re([uires liie 
)ibel!-.iiit to make oath before a judge nt 
jrstice of the peace of the proi>er cminii : 
that is, the countv where the injiirfil 
l»arty resides, etc. This act was ainemld 
l>y the Act of June 1, 1915, P. L, 6;+ 
and the affidavit to the bl>cl" may now U- 
made before "any person in the county 
legally authorized to take acknoivleclg- 
nients." 

[n lielt V. Hell, 7 Dist. K. 746. the :ii- 
lidavit was made before an aldcniiaii ai 
New Castle, Pa., and it was held by 
Judge McClung that: "Assuming that he 
(the alderman) is ex offieio a justice <'f 
the peace, he is not a justice of the i>eacc 
of the pro])cr county." 

It has been held rejieatedly thai the , if- 
hdavit to a IiIk! in divorce cannot i* 
made outside the state. 

In the case at bar there is nothing t" 
indicate that the affidavit was taken i'' 
this county or in the state. True, it sa\> 
■'.Allegheny — ss." hut we cannot iniV 
that ".\llegheny" means the County "i 
.Mlegheny. State of Penn.sylvania. 

Whether this defect is amendable i« 
do not now decide. The question m^' 
lie raised hy petition for leave to amein' 
As the record now stands, we cannot il-'- 
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Glen 



MTg. Co. V. Glatfelter's 
Executors 



iiijiiily — Jurisdiction — Specific per- 
foriiuiiicC'— Certification of case to Ian- 
side — .-tel of June 7, igo^, P. L,. j^o. 

Whcif u liill in e<|uity prayliiR for speciflc 
|pi-rfiiniiitncf of a contract to ponvPy real es- 
latf. (ir for a rtecrep for piiyini.'nt o( damafcex 
foi- thf hrt^ich of the pontracl, showH that 
Kpi-citlc ueiToi-miinpe of the contract Is Im- 
jKijisihie and that this waa known to the 
lilaiiitiff lit (he time' of the flllnK 



I Il- 
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tKlx for a 
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t of dam- 



1 In equity shows thiit n court 
..r eiiully is withuut juri"<1li-tlon in the mat- 

<le;iiuirfr to the juHsillotion. the coun will 
eiTtify ihe caw*- to the law Bide nt th« court, 
ill accorilanec with the provisions o( the Act 
..f June 7. 1907. 1'. I^ 440. 

Dpniurrer to hill in ei|iiii_v in Crleii 
-Manufnclnring Cnm])any v. James (itat- 
fcltiT ami Sallie ClatfeU'cr. I'"xecntors of 
iht; Win of Israd C.latfclter. deceased. 
\o. 1 .\]>ril Term. ic)2i, in tlie Conrt of 
rnnmion Picas of York Cunnty. Pa., sit- 
ting in ef|nitv. Case certified to law side 
.if court. 

Sites >'r .V,-^. for plaintiff. 

.S". Kurt:, for defeiidanls. 

Januan,- 16. 11)22. Wanner. P. J. — On 
the rih (lay of Fchniarj-, i8<^. Israel 
(llatfelter, .since deceased, sold to the 
plaintiff two lots of ground in ihe P.or- 
fitiffh of (iieii Rock for $300.00, on ac- 
count of which he received the simi of 
S25.00. and agreed in writing to convey 
ti> the plaintifi a good title for the ])reni- 
iscs. on iraynient of the halance of the 
jiiirchase money. The jilaintiff' went into 
possession, lint never paid the remainder 
of the purchase money, and he never re- 
ceived a deed for the proi>erty. 

On the 8th day of March. ]<ji8, said 
Israel f'.IatfeUer sold the same lots to 
Frank Owings and delivered to the lat- 
ter a deed for the premises, which was 
duly recorded thenext day. in the office 
for the recording of deeds in York 
Conmv. ' This ■t-endcd -5uhse/jirelif(v srtfd 
ih* pfertfiWs^ttrA'thinl party, TlV^ f^.lil^r-''- 



prise Ftirnitnre Coni])aiiy. who is now in 
]M)ssession of the same. It is therefore 
manifestly impossible for the court to de- 
cree a sjiecific ])erfomiance of the orig- 
inal contract of Israel Glatfelter with the 
plaintiff. 

The plaintiff's bill, which was filed on 
(he 16th day of Feliniary, 1921, prays 
for the following relief : 

(1) For a decree of S]jcciRc pcr- 
foniiance ret|niring the executors of Is- 
rael Cilatfetter, deceased, to convey said 
premi.-ies to the ])laintift', on payment to 
them of the balance of the jiurchase 
niotiey due them. 

(2) In case of the acts of the parties 
altove named have ]nit it out of the power 
of the court at this time to decree sjie- 
cificperformaiicc t)f the vendor's original 
agreement to convey the premises to the 
plaintiff, thai the court decree payment 
of damages to the plaintiff as compensa- 
tion for its losses. 

( 3 J For an accoimting. 

(4) For such other rehef as jilain- 
litT may he entitled lo receive. 

The defendants, alleging that the 
plaintiff has an adei|nate remedy at law 
for the recovery of damages for the 
breach of his contract with Israel Olal- 
felter. <leiiy the jurisdiction of the court 
to grant the relief |)rayed for in this bill. 
They further ask the court to determine 
his i|iiesion in limine, as is required by 
the Act of Jime y. 11^7, I'. L. 440. and 
if it shall be ruled against the jilaintiff. 
to certify this case to the law side of the 
court for all further jiroceedings therein. 
This is undoiibledly the projMJr course of 
procedure under said statute: Kramer 
V. Slattery. 2(V) Pa. 234-242: :Musselman 
V. Myers. 240 Pa. 5. 

There seems to be no doubt, under the 
authorities, that the-plaintiff would have 
an adequate renie<ly at law for the re- 
covery of damages for the breach of this 
contract. 

The decision.s on that subject, and on 
the proper jiractice under the .-\ct of 
1907 sitfira, will be found collected iiT 
Minnich.v. Kauffnian. ^2 York I,eg. K. 
79- 

Paragraph 7 of the plaintiff's bill 
shows that at the time of ,jts. tiling, the 
plaintiff had ku'W-ledge- «*■ the facts'" 
which niake imiioUibfc a TiiciVnl''((ecri:i; ' ' 
of v,,iV^(nt perri;hl,ance\ir'ill6"ori:gn.;l(e 
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contract for the conveyance of these 
lots. This bill was therefore in reality 
only an attempt to recover damages for 
the breach of said contract, and as such 
it should have taken the fomi of a com- 
mon law action for damages. It was ex- 
pressly held in Kerlin v. Kni))]i. 207 Pa. 
649-652, where the facts were precisely 
similar to those of the case at bar, that 
if the plaintilY at the filing of his bill had 
knowledge that a decree of .sjiecitic per- 
formance was impossible, he could not he 
permitted to file a bill praying for such 
a decree, and use his bill as the basis of 
a decree for the payment of damages. 
L'nder such circnmstances a court of 
e(]uily has no jurisdiction to entert;iin 
the claim. That case has not been re- 
versed or qualified, and cases apparently 
in conflict with it are reviewed and care- 
fully dislingiiished, in the court's opinion. 

We are therefore of the opinion that 
the ]>laintifr's proper remedy is an ac- 
tion at law for damages, and not a bill 
in e(|uity, and that in accordance with the 
provisions of the Act of June 7th. lOO", 
R L, 440, the case should be certified in- 
to the common law side of the conrt. at 
the plaintiff's cost. 

A proper decree for that purpose will 
l>e signed by the court, on presentation 
b\- counsel. 



O. C. at Ftilladelphfa Co. 

Jacobs' Estate 

Decedent's estate— Costs of $^.000 ap- 
praisement — Seetiofi 2 of the Intestate 
Act of June 7, 191J — Partial intestacy 
by reason of marriage after making will. 

Cttalf, o( appraiBement and acittiner apart 
of the special allowance (o 15,000 to the BUr. 
x-lvlriK apou^. are part of the coats dt the 
admint SI ration of the eatate and payable 
thereout. 

Where there is a partial Intestacy. 1, e. In- 
testacy as to the Burvivlng spouse, nothing' 
contained in the will can affect in any way 
the righls o( tlie surviving epouse under the 
intestate laws, and not until after those 
rights are adjusted, do any of the provisions 
ot the will become operative. 

Where appraisers set apart see ur it lea to 



the value of JS.OOO selected by the surviving 
spouse, at a auni in excess of that at which 
they were valued by ttie estate appraisers. U 
in an accretion and the accountant should bf 
charged with the excess as though he had 
sold the securilleB at that price. 

Kxceptions to adjudication. 

The auditing judge found that the de- 
cedent married after the execution of the 
will and codicil, and that the survivins 
spouse was therefore entitled to share in 
the estate under the intestate laws. 

That under the appraisement of secur- 
ities selected by the surviving s]X)use, 
there was an enhancement of $685 over 
and above the figures at which they were 
appraised for the puqwses of adminis- 
tration, and that for purposse of distri- 
bution the accountant should be charged 
therewith. 

The surviving spouse paid, and rc- 
fjuested an allowance therefor, of $2^.25. 
being the costs of the clerk O. C, ap- 
praisers' fees and affidavits in the pro- 
ceeding to value and set apart property 
to the value of $5,000. 

This claim was disallowed, the aud- 
iting judge holding that they should be 
borne by the surviving spouse individ- 
ually. 

Exceptions were fiWI by the account- 
ant on behalf of himself as such, and 
himself and others as legatees under the 
will,, to the effect, inter alia, that: — 

First, The pecuniary legacies con- 
tained in the will should be first paid out 
of the residue over and above the $5,000, - 
and that the balance should then lie 
equally divided between the surviving 
spouse and the residuary legatees. 

Second. That accountant should not 
be charged with the increase in the sum 
at which the securities were appraised 
and set apart, over and above the ap- 
praisement of them by the general ap- 
praisers of the estate. 

The surviving spouse excepted to the 
refusal of the auditing judge to award 
the sum paid out for the costs incident to 
the $5,000 appraisement. 

Edgar N. Black, for exceptions on part 
of accountant and residuary legatees, 

Nerille D. Tyson, for exceptions on 
part of sur\'iving spouse. 

November 17, 1921, Gcst, J.— The tes- 
tator made his will in 1912, married in 
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11^16, and died without issue in 1920. His 
willow, under Section 2 of the Intestate 
Act of 1917. was entitled, in addition to 
iier exemption, lo her special allowance 
III 85,000, to be chosen by her from real 
iir personal estate, or both, and in addi- 
liim, to one-half part of the remaining 
real and personal estate. She presented 
lier petition to the court, in which she 
chose and selected certain designated se- 
mrities. and asked that appraisers be ap- 
^K'iiited in order that they might be set 
iipart for her. The appraisers having 
liled their appraisement of the secnrities 
sii selecled, amounting, with cash, to 
S5.000. the appraisement was confinned 
by the court. At the audit, the widow 
ti-i|uested that she be further allowed the 
-um of S22.25 as the expenses of the ap- 
jiraisement. representing a ten-dollar fee 
t(j eacii of the appraisers and the costs of 
ihr affidavits. The auditing judge, how- 
ever, held that these expenses were not 
I'rnjwrly chargeable to the estate, but 
5hoii!d be jiaid by her individually, and 
dismissed her claim, and the widow has 
liled exceptions to this ruling. The ma- 
joriiy of the court are of the opinion that 
these expenses should be considered as 
(iiMs of the administration of the estate. 
,incl the exceptions of the widow are 
therefore sustained. 

The exceptions of the accountant are 
■vithout merit. The securities selected 
'ly the widow were appraised, by the ap- 
iiraisers appointed on her petition, in a 
.-iim greater by $685 than the appraise- 
nwnt thereof made in the inventory, and 
ihc auditing judge in making distribu- 
tion, added that sum to the balance 
>hn\vn by the account and awarded to 
the widow from the balance thus ascer- 
tained the securities, of course at the 
tiiEher valuation, with some cash aggre- 
Eiiing $5,000, the residue being awarded 
w-half to the widow and one-half to 
the legatees under the will. The aud- 
"ing judge could have done nothing else ; 
a." he properly said, "The widow taking 
these assets at $685 more than they were 
aiipraised at for the purposes of admin- 
i-tralion, is just as if the executor had 
sold them at that increase, and under the 
circumstances the increase should appear 
in the account. For purposes of distri- 
Wion, this accountant will be sur- 
charged with this item of $685." 



Of course, as the testator married after 
making his will, he must, under Section 
21 of the Wills Act of 1917. be deemed 
and construed to have died intestate so 
far as the widow is concerned ; Stestack's 
Est., 267 Pa. 115; so that as to her the 
will does not exist ; but it remains effect- 
ive as to all that remains after the legal 
claim of the widow is satisfied. It there- 
fore follows that the pecuniary legacies 
must be paid in full from the remainder 
left after the award to the widow. They 
cannot be deducted from her share, or 
any part of it. although the result may he 
unfortunate for the residuary legatees 
named in the will. Perry's Est., 18 
Phiia. 124: Bentz v. Nieman, 6 Watts. 
85. It may be remarked that the sur- 
charge is purely technical and for the 
purposes of distribution only, without 
implying any default on the part of the 
accountant. 

The exceptions of the accountant are 
dismissed, and the adjudication, modi- 
fied as to the allowance of the expenses 
of the widow's special allowance, is con- 
firmed absolutely. 



Gregory et al. v. Gregory 



Real property — Title — Adverse pos- 



Where one claims lltle In land from statu- 
tory period ot continuous poasesslon. making 
Improvements, paying taxes, etc., he must 
■ ■ possession began adversely. 






unequlvi: 



ai^t had broug'ht 
Lacking such cir- 
in originally In subservi- 
be changed to hostile or ad- 
verse posspBBlon. and title will not be estab- 
lished as against the original owner. 

Motion for a new trial. New trial 
granted. 

/. P. Lord, Rush Trescotl, for plain- 

tifF.s. 

D. M. Hobbcs. for defendant. 

August 25, 1921, Woodward, J. — The 
second and third reasons assigned by the 
plaintiffs for a new trial are the affirm- 
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ance by the court of the defendaiit's sec- 
ond and third ]K)ints which, with the an- 
swer of the court thereto, are as follows 
"If the jury believes that defendant 
entered upon these premises over twenty- 
one years before this suit and remained 
in continuous, open, exchisive posses- 
sion, made valuable iiuprovemenls 
thereon, and used these premises with- 
out protest from the plaintiff, the verdict 
should lie for the defendant. 

"Answer: 1 have so instructed tli 
I affirm that point, provided he entered 
adversely or asserted an adverse owner- 
ship more than twenty-one years l>efor< 
the suit. You say here sinii)ly. or the 
point says simply that defen<hnt en- 
tered, lie had to enter adversely, or il 
he entered by permission he has to 
change tl'.e status so it becomes adverse 
more than twenty -one yeiirs before 
l)rinj,'injr the suit. 

"3. That even if defendant had 1 

a tenant of theirs, as plaintiff contends. 
if he ceased to |)ay rent, continued to 
hold the land, paid taxes, made improve- 
ments. ]>aid the taxes for twenty-oni; 
years or more, the verdict should be for 
the <lefendant. 

"Answer: That point is affirmed. 
That is what 1 told you. ibat if he as- 
siimeil adverse possession more than 
twciity-one years before lirinj,'ing of the 
suit and continued it for twenty-one 
yrars. llicn he has made out a title." 

As appears from these i>oints and the 
aii-wer iberelo, the case was aii .icliou of 
ejeclniuiit, and the ilefense was an ad- 
verse iio^se^sion for more than twenlv- 



The 



lurt left Ibe tpn 



of ; 



Iverse 
lossessKui to the jury. I'ut we are con- 
inceil. after Inokin;,' over the lestimonv 
ml the briefs of counsel, that this was 
rnir. hccause the evidence lll,^t the de- 
endant had sjone into possession as a 
■n:mt of bis 'hrolher, ihe plainlittV api- 
estor. wa-i micontradicled. .'ind the as- 
L-ssmeiit books showed that the land had 
ecu a-sessed to the defendant's brother. 
Vanklin !'. (^rej^ory. down to and in- 
liiding the vear ifti;. and that it was not 
ssessed to the defendant until i8-)S.- 
This acti<in of ejectmeiitwas started' 
liiy 10. ■l<)i'-i. Twenty-one years hack 



of that would take it to May 10. i$-^. 
So that if the assessment of the lanil in 
the defendant, and the payment of ia\c. 
by him. were the only evidence of .id- 
verse [tosses si on, it was not contiiiiie'l 
Ions enough to estahlish title in him. I 

It is clear, from all the evidence in tb | 
case, that the defendant's |x)ssession w.i- 
not adverse at its inception, but was k 
l)ermission of Franklin P. Gregor)-. ilit 
then owner, and there was no such iir,- 
e(|uivocal act brought to the notice of thr 
defendant's brother and the plaiiitiU-' 
ancestor. Franklin P. GreRorv, as iiie 
hw recpiires to change a jxtssession ori- 
ginally in subserviency to the title of ihi- 
(mner to a hostile or adverse posscssin:! 

"Where the entry of a j>any in jmsHt" 
sLon has not been adverse, where hecanu' 
in expressly or legally in subsen-ienn- m 
the title of the owner, he cannot be |k' 
milled to treat his subseqtiently c^n- 
timied possession as adverse, Hefore l^e 
statute of limitations liegins to run in 
favor of such an occnjiant. the privitv U-- 
Iween him and the owner must have kr 
disowned and severed by some une(|iii- 
vocal act ; and intent to hold adversely :• 
not sufficient." fJannon v. Hantion, y 
I'a. 263. ■ 

.\dmitting the truth of all the te>ii- { 
niony on behalf of the defendant, to-wir, ; 
that the defendant built a house on tK' ' 
lot and moved in in i8yo. lived there evei 
since, cleared the land, maintaine"; 
fences, claimed it as his, paid no rem, 
had it assessed to himself and i>aid the j 
taxes after i8(;8, this is not sufficient f 
change a |)osse,ssion originally taken in 
snliservience to the plaintiff's'title lo an 
adverse [lossession. There is no evidcmf 
of any une{juivocal act by the defendan: 
denying the title of his brother, notice "f 
which was hroiiglit home to his brother. , 
Living on the land, claiming it as otie"- 
own. making improvements, payins 
taxes for over the statutory period is noi 
sitfbcient to give title. There must bean 
ouster by stmie act brought to the notice 
of the owner to start the statute rutinini: 
where the entry has been permissive. 1 
I (all v. Malhias. 4 W. & S, 331. 

\\'c think the second and thIM reawii' 
assigned hy the plaintiffs fof-'H'Hew hial 
are ivell- takin. "''' 

Motion for a new tfi^^iif^afced. 
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O. C, or York Co. 

Estate of Anna Bare 

Wills — Per capita and not per stirpes 

■-"Cliildrcii" did not include (/raiidchH- 

(Ircii. 

U is ii well E-Hlnbli9he<l rule nf ccmsitiuc- 
licin thnt the word "children" In a. will does 
not liii-lutle Bmndrhlldren. unlesH it appears 
t .>n [lie roliKxt tu have Iwen sny [nleiideil by 

niny out his manifeBt intent. 

A will save an eiiunl rflaro "to Huch of my 
lli'»l CDUKins ns etliall have died prior to that 
liitic leaving children; th« dixtiibution of ihf 

children to Im' p«r capita and not p*r atirpe*," 
■ir>il KliittMl. "11 iH-iiifc my true intent and 
mi'inInK Ihat • • • the sharcw of Kuch 
'■ c'i"iy,-d liPHt eotiHiHS Hhiill Ur divided :iinons: 
Thi iv I'hildren par capita and nut per ahirpea." 
Held, thai Krandi'hlUlren of deceased flrsi 

■ iiUHlns could not piirtiofpate as legatees in 
!li.- diHti'ibution. 

■^ur fxiiectioiis to the re]H)rt of tlie 
auditor disrrilniiitig tlie balance on the 
acaniiif of tlie exeaUor of ilit' will of 
Anna ISare, lutf of ihc Horniifjh of I!;iii- 

■ 'ver, (k'eea-;t(i. in the Orphans' Onirt of 
^ iirk County, Pa. 



J. /I:. 



, .1. Hooi>rr and 7'. /■. Chrasl- 
for exceptions. 



I'.hrcbarl iV Bant/c, contra. 

jnmi;:ry 16. U)22. Koss. J.— The fol- 
lowing nndispiited fact.s ajijiear in the 
aiKlitor's report: 

That the testatrix died Fehniarj- ist, 
1920. 

That all s]>ecial l>e(;iie?t< ami taxes 
were cliilv paid and satislied I.y the exe,'- 

That the le-^Iatrix provi<k-d in her will 
'h-.a "The residue and rerinin<kT ihere- 
'it in the hands of my said execiKur af^ 
[IT the paymenl of the above le.'aeies and 
collateral inheritance tax thereon I lie- 
ij'.'eTth as follows: 

■'[.'nto each of niv first cousins liviii:; 
at the time of the distribulion of my es- 
latc. an Cfjual share thereof, as also an 
er|iial share thereof to such of my lirsi 
coti-iins as shall have died jirior to thai 
time leaving children ; the disirihuiion of 
iJie shares of such deceased first cousins 
!fi their children to he f>rr ciifil,! and not 
fcr stirpes." It being my true intent 
:in<l meaning that the residue and remain- 



der of my estate shall l)e divided into as 
'many .shares as 1 shall have first cousins 
living; at the time of the distribution of 
my estate, and <leceased first cousins who 
shall have died jirior t<i that time leaving 
children. Such first cousins living to re- 
ceive their et|ual .share, but the shares of 
such deceased first cousins shall be di- 
vided among all of their children per 
capita and not per stirpes." 

The first cousins surviving the testa- 
trix are sixteen in number. 

The children of deceased first consius 
are one hundred and ten in number. 

The auditor fouiul, as a conchision of 
law. "that the bet[iiests to the children of 
such of her (testatrix's) first cousins 
who died leaving children, refer to chil- 
dren living at the time of the death of 
the testatrix, and does not incliuk- 
grandchildren of such deceased first 
cnti'^iiis, or their i.ssue." 

L'nder those conclusions of law, he di- 
vides the balance for distribution, after 
payment of costs, tax and penalties, "into 
as many original shares as there are liv- 
ing first cousins of the testatrix, and de- 
ce[ised lirst cou-^ins who have died jirior 
lo the death of the testatrix leaving chil- 
dren. 

it a)ii,e:irs in the rcjiort that Francis I. 
I'arc. grandM.n of Daniel liare. a de- 
ceased first cousin of testatrix, ami Mrs. 
l.ouisa Hoke, granddaughter of .\anc_\ 
\ini Maniii. also a deceased first cnu-.in 
of leMatrix. could not participate in the 
disiribiition. 

'I'he counsel for these two grandcliil- 
dreii <if the deceased first cousins of les- 
K.trix li;,ve excepted to this ruling of the 
amiiior. and these exceptions are all that 
this court have liow ir) deci<le. 

The coiucnliou of the counsi'l fr,r t!ie 
exceptors is ihal : "The will did not le;ive 
ihe sliares of the de;-cdenl's first cousins 
to their chiklren. but does sav 'to svich 
of nn- llrsi cou>ins as shall have <lied 
])rIor to that time, le;:vin<,' children,' " 

The argun.cnt is that l-rancis |. Hare. 



of 1 



iel 1 



first 



cousiti of the testatrix who had died !)rior 

to the death of the testatrix leaving no 

children, hut the said grandchild living at 

the time of the disirihuiion of the estate. 

the meaning of the language used in te-;- 

latrix's will was that the grandcliildren 

or great-grandciiiklreu of a deceased lirst, I, 
, , , ^■- - ^^iv 
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Cdiisin shi)ti!<l represent the dt'ctMsefl 
Krai'rlfatlier and take his share. 

This construction, in ihe oijinion of 
this court, is in conflict with the direct 
cx|iliii;i!ion of tlic testatrix, i. e.. "hut the 
!ih;iies of such deceased first funsiiis 
sh;'ll ho (lividerl anions all (heir children, 
ycr Cii/'itii and not per stir/^is." 

"J'cr ciif'ilii" tncans. in this cmiiK-c- 
tioti. that the diihlreri shall take the >I}iire 
of the deceased cousin, willioui refereiuv 
to their stocks (deceased aiiccslorsl. or 
the riylit of re]ireseiitation. 

"I'cr slirf'es" means the method of di- 
vidinji an intestate estate where a class or 
f.'-roi!!) of distrihulees take the share 
which a deceased ancestor would have 
heeii entitled to. taking thus hy their 
riulu of rejiresentinj^ such ancestor and 
not a^ so mam- imii\idna!s: lilack's Law 
Diclioiiary. 

The e\iilanalion made hy the testatrix 
in her will, to our mind, dearlv denole■^ 
her intention to conline "'the shares <ti 
si'ch deeea>ed first cousins'' direotlv lo 
all their children. She does not sav to 
their children's chiMrcn. as (!ie ar-unieiil 
infers. Imt it ts evident that she did nol 
intend to sav so. 

"h is a well e>lahlislicd rule of con 
strueiion that the word 'children' in .'i 
will does not include grandehildreii. un- 
less i! apjiears from the context lo hav<? 
l>een so intended hy the testator, or such 
ineaninL' is necessary to carry out his 

hJe's Apjcal, J4') l"'a. 'J- 

The learned auililor lias verv carefnllv 
rA-d c.rrecth- anahzed this doctrine as 
;iliplieahle to the case at har. We can- 
not improve his dl 



[■ i»!icc. for viuUtUon of the romvul''"''' 
il;im-.. iirovicloiiH of the Schrml Cwii-, 
ms 1414-14^3, imtwitlif^IniniinK Uiai 
provide for a" apiteal fi-oni Hie i-in- 

iiDt coiitiiin the sulistance of the tm- 
ly. !il!hou(rli HtiitlnK that certain pir- 

tmniliiK ll»-in. were calieil itnil iraom 
itiie»sf-H. it In (ietective, and ihi' ju'Ib- 

will be reverseJ. 
'iieli n iHiioeedins. the tiHiiHcriivl slicuiii 

Il:at wllin'iMeK estiiLllshed Ihe tiiu- ..1 
hitil, liiH pareniaBe, the leRjil resldcim 
■ laietil within the achwl rtiNtrtct, llii- 
■I- iii'tm the rather of the ni>llce M- 
I. ih» iilii'eni'e of tlie elilld fiiim TCh»nl 
llie exiiiration of the tftiree (lay periiil. 
luinlc-MaiK'i.' hy the aihooi ilintrict of 1. 
iClioi.l ill whieh the com:ii.in EnRH-l' 



KriRliKh 
e rem III 



1 hj- I. 



ml Kiioh I 

Certiorari. Judirnient reversed. 

R}.-h-;ril IW-J.Ml. for commonwe; 

WiU'u:,,, II. ScSiiu-Urr. eonlra. 

Decemher i<). 19JI. Reno. J.— The 
nrari hrou;;ht nil the record of a s 
lary conviction of <iefendani for a 
iti.m of the coin]>ulsory alleTulaiice ■ 
i^iufjs I Secioiis I414-I4.'3) oi 
chool Code. To this record a numb 



llK 



■lis ha 



fded. 



hi; 



eiiort. 



fully at^ree with his conchisions. 

.\r{l now, lannarv ifith, k,.'.*, the e 
cepiions are dismis-'ed. and the anditKt 
lep.ir; is conlirmed, 

r. w .■( r^i'iiinh « 

Commonwealth v. Hoffman 



S.-h,u,l nuh—Cow/'iilsory „fri)d,iii.: 
— d'htio'i—Jiislia- of llic pr,i,;-—Crr 
lior,ni-Rr,-or<I^Rc,!i,hit,-s. 



t the verv outsiart our ri.tfht lo f'- 
lin this cause is challentjed hy tV: 
Coninionwealth. which contends iluii 
since Sei-tion. i4>3 of the School Code 
proci<les fur an a]>i)eai from (he si"- 
lence of a justice of llie j.eaee lo il-e 
conri of <|uarler sessions, a certinniri 
crninot issue out of the court of cotiimnn 
pleas. That is In say, the only r0iic'ly 
for ;i review is thai designated l>y ihc 
code and no aulhority heiufj thercli.v 
^xranled to the courl of common jilea* 1" 
review hy certiorari, such authority titif^ 
iiol exist. r,ul this contention fails tf> 
di-ceni the source of our jurisdietif'n. 
' ir.r ( ower to review upon certiorari i^ 
I'ol derived from statutes. It is cnn- 
ferred hy (he Constitulion : "The jufli-'C- 
of the court of common plens * * ' 
^h;ill have power to issue writs of cer- 
tiorari to justices of the ]>eace * * ' 
;>nd lo cause their proceedings to 1^ 
hronylu hefiire them and right and jus- 
tice til he done": .Xrticle V, section 10. 
This power, vested in ns hy the Consii- 
tiuion. cannot he taken from us even li; 
e\)ire>s |ci;islation (Commonwealth v. 
lloiikiiis. -41 Pa.. 213. 218, oftiVcr) : anrf 
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wv i-ertainlv cannot interpret a statute, 
which merely j)rovides a method of ap- 
]'(':il, in such manner that the legislation 
will liave accom]>hsht'd hv indireclioi 
:iiiil implication that which it could 1101 
lii:ve <lnne by direct and express enact- 
ti'ciit. The same provision also disposer 
'<] the further contention of the Com- 
iiiunweahh : thai, since by the act aji- 
l'(-:ils lie to the court of quarter sessions 
iji'ly lint court can issue writs of cerli- 
nrari. The plain terms of the Constitn- 
liiiii make this ])roposilion ohvionslv iin- 
tciialile. and it seems hardly necessary to 
aild tiiat organic acts creating the court 
of ([uarler sessions grant no anthoritv to 
i-sne writs of certiorari. Vide .Acts of 
iiii-c rCi, 18^6 (l*. L. 784: section 16 
.March 31, i860. (P. I.. 427: section 32.1 
The first exception is: "The rei'onl 
diif-: nut contain the evidence or the suh- 
■i.-nrc i.f the evidence of any of the ivit- 
nr--c.-; who testilied." An cxaminatior 
III* il'c transcrii>t sn]>]H)ris (he cxce]ition 
The transcript states that certain persons 
iKiiniii',' them, were called and sworn on 
licli.'.lf of the Coimnonweallh. hut il doe- 
iiiii Slate the facts to which they testilicil. 
TIk transcrijit need tiot set out the testi- 
ii>iiiiv in full: Commonwelth v. llordeii. 
'1^ I'.i. J/i: Van Sv.artrow v. Cnmmon- 
m'aiih. 24 !'a. i.-ji ; lint il is an indis- 
l-cii.-ahlc requisite that the substance of 
llie ti'Mtmonv must be set forth in the 
tr;,i;-cript : Commonwealth v. Neshit. ,^4 
I'a. .V)^; Sadler on "Criminal I'roced- 
rrc." page 564 and the cases there cited 
(note 1841. Enoufrh of the testimony 
nm-i he transcribed to pennit an appel- 
late tribunal to weigh its sufficiencv to 
stipiiort the judgment entered: Common- 
ivealth V. Tetton, 4 Pa. C. C. K.. 135. 
Thus, in the instant case, the transcript 
sh.i'dd show- that witnesses established 
llie a'^'e of the child, his parentage, [ i. e. 
lliai be was the son of the defendant or 
that defendant exercised parental author- 
iiv over the child 1. the legal residence of 
ibc parent an<l his residence wilhin the 
si'hoo! district, the service ujion the 
father of the notice re(|uired by section 
14JI of the co<ie. the absence of the 
child from school after the expiration of 
the three day period, the maintenance by 
the school district of a day school in 
which ihe common English branches are 
taught in the English laiiKuajie anti such 



other facts as are" required by the School 
Code. .\ traiiscrii>t which does not dis- 
close the substance of the evidence upon 
these essential ingredients will not su]>- 
port a conviction of a violation of the 
provisions of the code. 

A.ccordingly, the tirsl exceiHioii must 
be sustained. Inasmuch as this conclu- 
sion reijuires us to reverse the judgment, 
an examination of the remainder of the 
numerous exceptions, (many of which 
seem to !>e meritorious I is not now neces- 
sary. 

Now. December 19, 1921. the first ex- 
ce])tion is sustained; the judgment is re- 
verse<l and set aside. 



Q. W. Ill WashiriBlon Cu. 

Commonwealth v. Brenlon et. al. 

Roads — Scioiid class township — Acl 
of July 14. W7. I'- £-■ iS'4<i—Pri>s{-ci!lloii 
for iiC(/lccl to hccf' roads in repair— In- 
iiicttiirnt or sinniiiarv coii7-iclioii. 

Tlie HUffpririK ot a public road to Tnil Into a 
Hliili- of rtiBTciMiir iii:iy bo made the subject 
uf H prnHorulIun agiilnHt the supervlRois of 
a .scidnti cUisH lownnhiii. (even ihouKh tllW 
may have .iiiimi tiled a road KuppLrintendent 
or mniliiiiiaier under Art. HI. Cap. VI. of tbe 
act lit .Inly 14. 1S17, P. I* 84«>, if they p.T- 
Miiiillv iiartlHliate in onusltiB It by a re- 
fiinal o- failure 10 ptrform any duty resllne 
ii|ii>ti llii'mHelves under Ihe proviaions ot the 
hi;. rule: liut sucli prOKccutlOn ;iniHt he- by 
suTiiiii'try n.tivictlon anil not by Indictment. 

Wlicn It iitittulc preHCril>es for what was a 
I'oiiiinon-law (ifCcnwe a penally to Ih- Imposed 
in a Hii .imiirv pticpeflinn. an IndicimeTit will 
no lonpi" lie. Whirefore. xeetinn 840 of the 
iu't of I!tt7 having preacrllied. as the remedy 
fur niu'lecl or refufetl by Hupervlsorn to per- 
roim ;(n offlfial duly Imposed upon Ihem hy 
liiit .-Uitiile. H Kunimarv convicllon lM'fon> a 
hint'ec i.f til.- nea.i'. (hw uie not niiw In- 
ne){lecl of 



r tor 8 



fir liutv aH to keeping 
^lotion to quash imlictnicnt. Indict- 
ment quashed. 

Hr7,.-iii Ciiiiiiiiiiis. District .\ttornoy, 
for coimn(mwealth. 

J. AUn-rt liccd. for <k-fendant. 

Seiiteiiiber 26. H)21. Urownson, f — 
\rticle III of Chai.ler VI of the Act of 
Inly ij. M)\y. P. I.. 40. provides for ihe 
appointment, by the road sii]>ervisnrs of 
e'.'oiid -class townships, of a townshi|> 
.nperinlendent of roads, or of districil , 
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roati 111 asters if the township be divided 
into road districts, but allows the super- 
visors to act themselves as superintend- 
ents or roadniasters; and it prescribes 
certain duties, to be ijerformed-by the 
suj>enntendent or roadniasters "under 
the direction of the supervisors." or by 
(he supervisors themselves if they be 
acting as superintendent or roadinasters, 
among which is the causing of the high- 
ways and bridges of the townshi]) "to be 
kejit in repair anil free from all obstruc- 
tions. " 

Hast Pike Run township is a townsbij) 
of the second class and the defendants 
are its su])ervisors of roads. The inilict- 
nient in this case charges them, in sub- 
stance, with having neglected their du- 
ties as to keeping in due and pro|)Cr re- 
]»air the highways in said to\vnshi]>. nn<\ 
liariicularly a certain spci'iried road un- 
der their control .md keep, so that the 
said road became and is in such a state 
of disrepair as to Ir' dangerous ti> travel, 
to the conimon nnisance of all the people, 
and contrary to the form of the statute 
in such case made and provided. 

The defeniiants have moved to tpiash 
the indictment u]>on the grounds, (a) 
that ihe ])mceeding should be against the 
suiierinlendent or roadniasters, who 
alone are answerable for the neglect to 
keep roads in repair, the townshi]) super- 
visors, "who act in such matters only as 
an advisor)' body," not being subject to 
]>r(i.secution for this under the towiisbi|i 
.\ct of July 14. T(,i7, 1'. [,. 840; and ib) 
that the neglect charged is not a niisde- 
nieanor. indictable under aiiv law now in 
force. 

We are of ojnnion that the ipiestion 
whether, in the case of a township 
'vbereiii an appointment of a su]ieriii- 



1 foi 



a to 



n>bi. 



niiist the supervisors, i)r against ibe 
]ier!ntencient or roadniaster, dei'end.'J 
on (he facts of the particular case. If 
.' -^uiicrvisors have |)erfonned all (heir 
tii'<. and the failure to rejiair the road 
Ihe wilful default of the suiieriiKend- 
t or roadniaster, acting coulrarv to the 
■eclioiis which the -upervispr> hive 
■en him. he aknie may be responsible. 
U if -^iifli failure was <lue 10 iheir neg- 1 



tools, etc., or to make any provision 
whereby their apixjintee could procure 
the same, or if by any orders. instrii>- 
tions or act of theirs he was in any \\i\ 
l>revented, or caused to refrain, from di>- 
ing the necessary repair work, they 
would certainly he guilty of a failure, 
neglect or refusal, "to carry out the pro- 
visions of (the) act." as provided in the 
penal clause, section 240, And. 01* 
course, if they have undertaken to act a^ 
iheir own superintendent or roadma-^ter-. 
;hcy would be subject to prosecution for 
a failure to keep the roaiis in repair. 

The indictment in the present case dne- 
iot state whether the defendants had ;iii- 
]:oiiited a superintendent or road masters 
or were acting as such themselves. Nn- 
does it set forth the particulars wherein 
ih.ey "neglected their duties." Whetlnr 
ry that the^e matters he e\- 



e<l. 



Hisidei 



■ide 



ma ten 



ro such tpiestion is raised by the moiinn. 
We refer to this matter merely as show- 
inij that the facts which apjiear ilo im; 
negative any possibility of holding ilu' 
defendants criminally res])onsible Iit 
the condition of things described in ilif 
indictment; and as the view which vi- 
take of the other ground upon which the 
mntiim rests is decisive, we pas^ at ore 
to it. 

An officer charged by law with the cart 
and rejiair of a public highway w:is in- 
ilioialile a! common law for suffering tiic 
condition of a road to become, throivjb 
his refusal and neglect to jierfornt bi- 
duties as lo making repairs, so Iiad as 10 
amount to a common nuisance: l^dgc v, 
fommonwealth. 7 }'a. 275: Coniiium- 
wealth V. Jones. 5 Co. Ci. 13: Phillips v. 
Commonwealth, 44 Pa. 197. But when .1 
statute ]jrescribcs. for what was a com- 
mon-law offense, a jienalty to l>e rc^-ov- 
ered by a summary proceeding, an in- 
dictment will no longer lie: .\ct o: 
March _'t. [806, 4 Sni. L. 352. § . 17: 
Oimmonwealth v. Evans, 13" S. \t R, 
426: llellings v. Commonwealth. 5 K, 
64; C< in M lion wealth v. Tunipike Road 
Co.. > Lane. L. R. 59; Commonwealth v. 
Turniiike Road Co.. 9 Co. Ct. 103: Com- 
monwealth V. .\dsit, 68 Pittsb. L. J. 651, 
.^o Dist. R. 760. Ry the effect of .sec- 
tion J40 of the .\ct of July 14, 1917. 
above cited, a neglect of duty such as i> 
here cbargeil is ]mni.shable by a line of 
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not more than $50, to be imposed after a 
summary conviction before a justice of 
the peace, and to be paid for the use of 
the township road fund. We agree with 
the conclusion of Prather, P. ]., in the 
last of the cases cited alx)ve, that the rem- 
edy for such a breach of duty is. there- 
fore, by a suniniarj' proceeding and not 
by indictment. That the legislature in- 
tended this result appears upon a com- 
parison of the acts of July 22, 1913, P. 
L. 915. and July 14, 1917, P. L, 840. The 
act of 1917 is. as its title shows, a revis- 
ion and consohdation of the laws relating 
to townships. It expressly rei>eals sec- 
tion ]<j of the act of 1913 as applying to 
townships and their officers, and adopts 
and re-enacts, as section 240, for town- 
ships of the second class, the ]>rovisions 
of said section 19. without change of 
suh.stance except in one [articular, viz. 
that whereas section 19 provided that a 
neglect to perform the duties imposed by 
the law (which include keeping roads in 
repair ) should be a misdemeanor, the sec- 
tion was. when so re-enacted, revised and 
altered by substituting, in place of this 
]>rovision. a ]>rovision for a summary 
conviction. The proceeding by indict- 
ment was thus deliberately rejected. 

And now, September 26, 1921, after 
argtmient and due consideration, the in- 
dictnjent is (|uashed and the defendants 
are di.icharged from their recognizance. 



Eichelberger's Estate 



( V ills- — .S" itn-ivors. 



In question, must be referred In the death 
or the testator. 

Tlw testatrix, aflcr rIvIiik the incnme of 
Iw-r real entate lo hei- brother fiir life, <li- 
re<rtt!^ that, a/tor hla death and the pniinent 
of certain sumi out of siid Inwme, "the 
balance HhaH be diilded In three equal partst; 
one paji to be p^td to my slater ... or 
in ca«e of her death to hei "urvivlntr chil- 
dren." and provided further that. If the le- 
KiLtees of aaldi Income should auree to sell 
tlie re.il estate, the* mlEht do no after the 
<lt-nlh of her brother and aftei certain pay- 
nienta out of the name "the balance of the 
proceeds of Bald real estate aholl be 

divided Into three eriual parti one part to 



! paid 
InB children." 



The 






Ive-a the t 



tatrix, B.nd died In the lifetime of the broth^ 
er. On dialribution of the proceeds of the 
real estate, which was sold In parOtion, lor 
want of assent of all tihe parties, it wus 
Hald: "sun-ivin^ children" refers to the 
chlUlien autrlvlntf the testatrix. 

Exceptions to the report of the audi- 
tor distributing the proceeds of real es- 
tate sold in proceedings for the partition 
of real estate late of Kate A. Eichelber- 
ger. deceased, in the Orphans' Court of 
York County, Pa. 

/. A. Hoobcr, for exceptions. 

Stewart and Gerbcr, contra. 

January 16. 1922, Warner, P. J, — The 
testatrix, Kate A. Eichelberger. after 
giving the income of her real estate to 
her brother. William K. Eichelberger, 
"during his life time" directed that after 
his death and the payment of certain 
sums out of said income, "the bal.ince 
shall be divided into three e<iual jiarts ; 
one |jart to be paid to my sister. Mrs. 
Maria E. Spangler, or in case of her 
death to her surviving children : one i>art 
to my sister. Mrs. Alice I. Weist, and 
the third i>art to my sistcr^'s, Mrs. Jane E. 
Smyser's children to be equally divided 
between them or their children." 

Testatrix further provided that if the 
legatees of said income should agree to 
sell said real estate, they might do so 
after the death of William K. Eichelber- 
ger, and that after certain payments 
have been made out of the same, "the 
balance of the proceeds of said real es- 
tate .... shall be divided in three 
equal parts ; one such part to be paid 
to my sister, Mrs. Maria E. Spangler, or 
her surviving children." The other two 
thirds were bequeathed to legatees as to 
whose .shares there is no di.spute before 
the auditor. 

The property was sold after the death 
of William K. Eichelberger under pro- 
ceedings in partition, for want of the 
as.sent of all jiarties to a sale under the 
above named provisions in the will. 

Mrs. Maria E. Spangler died in the 
lifetime of the first taker. William E. 
F.rchell)erger, leaving two children, viz; 
^^rs. Emma W. Noss and Clayton E.. 
Spangler, who survived William K. 
Ivichelberger. and also a son, George' 
Elmer Spangler, who died during the- 
lifetime of the latter, testate,, bequeath- 
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ing ail his estate to his Wife, Emma Can- 
trell Spangler. now Mrs. Emma C. 
Wrinkle. 

The auditor distributing the proceeds 
of the sale of testatrix's real eslale, held. 
that it was her intention that only such 
children of Mrs. Maria E. Spangler, de- 
ceased, as had survived the life tenant. 
William K. Eichelberger, should take 
their mother's sliare of the proceeds of 
sale of the testatrix's real estate. He 
therefore excluded from the distribu- 
tion the widow of George Elmer Sjiang- 
ler, deceased, because her husband had 
died in the lifetime of William K. Eich- 
elberger. deceased. 

This ruling is excepted to by Mrs. 
Enuna C. Wrinkle, in whose behalf it is 
contended that the word "surviving" as 
aiii>licd to the children of Mrs. Maria 
E. Spangler, refers to survivorship at the 
death of the testatrix, as was held mider 
similar circumstances in Fetrow's Ap- 
peal, 259 Pa. 89. 

The Court in Fetrow's Appeal, supra, 
said "The general rule in Pennsylvania 
is and always has been, tliat the word 
'survivor' or 'surviving' following a prior 
gift is understood as referring to the 
death of testator, unless a contrary in- 
Icnlion is manifest." The English rule 
to that effect had been specifically adopt- 
ed by the Supreme Court of Pennsylva- 
nia in Ross V. Drake. 37 Pa. 373. and in 
Ihe same decision the English case of 
CHpps V. Wolcott. 4 Mod. M, qualify- 
ing the rule, was exjiressly repudiated. 

Koss V. Drake, supra, was followed 
without tjiiali ficarion in subsequent 
Pennsylvania decisions, until certain re- 
cent cases disclosed a tendency to relax 
the nde somewhat, and to give the courts 
more latitude for the exercise of indivi- 
dual judgment in determining (i) 
Whether or not the testator's language 
was clear in itself, without the aid of 
ruk'S of construction, and (2) Whether 
the surviviorship in question was intend- 
ed lo refer to the death of the testator. 
or to some sribsequent date: Woelper's 
Appeal. 126 Pa. 562; Mulliken v. Eam- 
shaw, 209 Pa. 226-229: .Anderson's Es- 
tate. 242 "Pa. 34-4'- 

In Mnllikcn v. Rarnshaw, supra, the 
court said: "The want of harmony in 
the cases dealing with the period to 
which the words 'then living' or similar 



phrases in a will should be applied arises 
mainly from the artificial canon of con- 
struction, that the period intended is pre- 
sumed to l)e the death of the testator." 
The policy of the later cases in thi- 
state, if not everywhere, is to get back 
to the true nde of looking only to the 
actual intent. 

"There is no sound reason in the na- 
ture of things why the actual meaning 
of the ()erson using the words should nm 
!« sought in the case of a will exactly 
as it is in the case of a contract." 

In Anderson's Estate, supra, the coun 
quoted with approval tlie above langiuiKt 
from Mulliken v. Earnshaw. supra, ami 
also the forceful language of Mitchell. 
C. J., in Woelper's Appeal. 

lint notwithstanding these decisions, 
the rule laid down in Ross v. Drake, wa' 
re-affirmed in Fetrow's Appeal, 259 Vi. 
89, and again followed in subsequent <ie- 
isions on this subject In the Twaddell 
Case, no Fed. Rep. 145. a federal court, 
construing a Pennsylvania will, after an 
exhaustive review of the authorities, helil 
that Ross V. Drake, supra, had never 
l)cen overrided or qualified. In the 
Twaddell Case, the bequest was to "A." 
"for and during her natural life, and at 
the time of her deceased to her siirviv- 
children ec|ually, share and share 
aliTic" and it was held that the word "sur- 
viving" referred to the death of the le*- 
tator, at which time each child took a 
vested interest. 

In the very recent case of Gron.-^er's 
Estate, 268 Pa. 184. the rule of construc- 
tion un<ler consideration was applied to 
a l>equest of testator's property to his 
wife "as long as she lives, at her death 
the eslale shall be divided equally be- 
tween my children if any living, and if 
none, to my nearest heirs." One of tes- 
tator's two children died in the lifetime 
of the widow, and it was held that said 
child took a vested interest at once upon 
the death of the testator, which was not 
contingent Upon its surviving the life 
tenant. 

The practical result of the decision? 
therefore is. that when a testator does 
not in clear and unmistakable language 
fix another date for the survivorship in 
(luestion. (as was done in O'Donnell's 
Estate. 252 Pa, 45-49), it must be re- j 
ferred to the death of the testator. 
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Tine language of the testator in this 
will is so similar to that used in other 
cast's already referred to, where the 
words "surviving children" have been 
hfid to mean those surviving the testa- 
tor, and not those surviving the life- 
tenant, or first taker, that we cannot 
reach any other conclusion in this in- 
stance 

-And now to wit, Januar>- i6th. 1922, 
tlie exceptions are sustained and the au- 
ditor's reiiort is re -commit ted, for a re- 
distrilnition of the fund in accordance 
with this opinion. 



C, f. of Northampton Co. 

Vamos to use of Adams v. 
Tabachnick 

I'riiclii'C^Slatrment nf Record of 
I'orcifiit J udijmciit^ Affidavit lo statc- 
nu-iit. 

W'hcm i» record uf n jmlKment ciblalned 
;i forpijin court shows on Ita faop pi'ison 
fiprvk*- on the defendunts. It is not dpft-rtl' 
liemiis^ It IB aliased that the forpifrn reoi« 
stiould contain copkn of the promlH.-Mn 
notes upon which that suit wan hinuRht. 

The platntiff rpferrert lo In the ninth sw 
tiiin of the I'nictlce Act of 1915 Is Iho lep 
[iluintilf who alone has the cause of iictio 
Will le the affidavit Is made by another 
Imrty. his knowl^dKO of facts should 
forth In actordance w[lh the docti 
Ktajnets vs. Milwaukee Mechanics- li 
Id Northampton Co, Rep., 175; Corosi 
vs. -MleBheny Hlver Mlntnjr Co.. 26 I'i 
""" and Savltz vh. Mas. 
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r. Co.. 2 
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t Rep.. Sl)5. 



Rule to show cause why statement 
should not be stricken from the record. 
Rule absolute. 

.\fcssrs. Dallett H. IVilsan and Ed- 
mund R. Caslelliicci for the plaintiff. 

(ii'orgc R. Booth. Esq.. for the de- 
fendants. 

December 5, ii>2i, Stewart. P. J. — 
This is a rule to show cause why the 
statement of claim should not l>e .stricken 
off. The first reason is that the plain- 
tiff's cause of action is founded on the 
record of a judgment in a court of New 
York state, and that the record shows it 
was based on certain promissory notes. 
and that the record of the judgment has 



to the same. That is not necessary. The 
statement has attached to it a duly certi- 
fied co|n' of the record, and it shows per- 
sonal service on the defendants in that 
suit. This court will not permit that re- 
cord to he inn>eached as it shows on its 
face jurisdiction of the defendants, and 
will not require anything to be added 
to it. 

The next reason is that the statement 
avers that execution was issued on a 
certain date, and that the record does 
not set forth copies of the execution and 
the return thereon. The f^ractice Act 
of 1915 does not re(|uire a copy of even,- 
paper to be filed. The fifth section of 
the Practice .-\ct of 1915, retjuires that: 
■'Every pleading shall have attached to 
it coi)ies of all notes, contracts, book en- 
tries, or a particular reference to the re- 
cords of any court within the county in 
which the action is brought, if any, upon 
which the ])arty pleading relies for his 
claim, or defense, as the case may be." 
Copies of records when relied on, and 
only then, are required, excei)t when the 
court is in the county. The present 
cause of action depends upon the fact of 
jiayment of the judgment by the original 
defendants, Frank Vamos and wife. If 
they had |)aid the plaintiff in the judg- 
ment directly, without the intervention 
of the sherifT, it would have been suffi- 
cient. The second and third paragraphs 
refer lo the execution and to the date of 
payment, and that is sufficient. 

The third reason is that the statement 
of claim is not verified as required by the 
Practice .Act of 1915. That act retjuires 
that the statement of claim shall be 

■orn to by the plaintiff or some person 
having knowledge of the facts. The pre- 
sent suit is brought to the use of Har- 
rington Adams who is the use plaintiff. 
He swears that he is the plaintiff in the 
foregoing cause of action, and that the 
facts set forth in the foregoing state- 
ment of claim are true and correct to the 
best of his knowledge, information and 
belief. It is tnie that he is the plaintiff 
but he is the use plaintiff and not the 
legal platntiff. It is so well understood 
Ihat the cause of action is in the legal 
plaintiff, and not in the use plaintiff, that 
scarcely necessary to cite authorities. 



no copy of the promissory notes attached In C. H. Hardy Auto Co. vs. Posey, jpC 
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Pa. Super. Ct,, 399, it was said on page 
403 as follows : "The suit being brought 
in the name of the legal plaintiff, his 
right alone is in question and it may be 
recovered upon or defended against, as 
the defendant is not permitted to dispute 
the form of the action as presented by 
his record. A person for whose use a 
suit is brought need not show a right in 
himself; all that is necessary is to show 
the legal plaintiff's right to recover. This 
suit being brought in the name of the 
legal plaintiff with whom the defendant 
contracted, the judgment is an adjudica- 
tion of the controversy: Adams v. Ed- 
wards, 115 Pa. 211; Guaranty Trust & 
Safe Deposit Co. v. Powell. 115 Pa. 16." 
In the late case of Markee et al, vs. 
Philadelphia, 270 Pa. St., 337, referring 
to a receiver who is the same as a bene- 
ficial plaintiff, Mr. Justice Simpson said; 
"I.^ter a receiver was ap|)ointed for the 
partnership, and was made use-plaintifl 
in the action : but since his rights rise no 
higher than that of the firm 1 Montgom- 
erv V, Cook, 6 Watts 238; >i'Kinney v. 
Mehaffey, 7 W. & S. 276: Guaranty Co. 
V. Powell, 150 Pa. 18: Com. v. Phila., 
193 Pa. 239) he need be considered no 
further." The Practice Act of 1915 is 
mandatory. Everj' judge who has 
()asscd on it, has so held. The affidavit 
in the present case is defective. It is 
not sworn to by the legal plaintiff who 
is the one referred to in the ninth section 
of the act. In him and him alone is the 
cause of action. The use plaintiff may 
be in the category that is referred to in 
the words "or by some [lerson having 
knowledge of the facts." The langtiage 
of the act referring to affidavits of de- 
fense is identical with that used refer- 
ring to the affidavits to the statement. 
When the jileader prepares the new affi- 
davit, our opinion in Krajnetz vs. Mil- 
waukee Mechanics' Ins. Co., 16 North- 
ampton Co, Rep., 175, and those of Judge 
Corbet in Corosu et al. vs. Allegheny 
River Mining Co., 26 Pa. Dist. Rep,. 379, 
and Judge Strauss in Savitz vs, Massa- 
chusetts llonding & Ins, Co., 26 Pa, Dist. 
Rep., 505. should be studied and follow- 
ed. The mere averment of ex]>ectation 
of being able to ]>rovc facts on the trial 
should be avoided. Cases which approve 
of that averment are not approved of. 
The fourth reason is that the suit is 



brought to recover from the defendani* 
their proportionate share of the judg- 
ment without disclosing what the [jto- 
IMjrtionate share of the defendants i^. 
The seventh paragraph of the statement 
avers that the pro rata share of the co- 
defendants' debt paid to the plaintiff in 
the payment under and by virtue of the 
said suit and judgment, is etc. Coupling 
that averment with the figures given in 
the prior paragraphs, there is no trouble 
about the matter, and the legal presmii|>- 
tion i.s that each of the defendants were 
liable to pay an equal part of the New- 
York judgment. If the fact be other- 
wise, it is a matter of defense. Becaiw 
of the defective affidavit; the rule will 
have to be made absolute. 

And now. Deceml>er 5th, 1921. nilei^ 
made absolute, and statement is stricken 
from the record. Leave is granted m 
file a new statement within fifteen day 
from this date. 



C. I', ot Lactcawunna *'■ 

Morris V. Samter 

Evidence — Production of bonks oiJ 
papers ill adz-aiiee of trial — Bill of dis- 
covery — Act of Feb. 2y, 1798, 

The only -remedy avaUable for tlie prodw- 
tion of D, writing In advance ot tlie trint n: 
aid elllipr ot Mie pleadings or the proofs, - 
a liill of <iisfo\-eiT- The Act of February ?' 
1798. 3 Sm. Laws, ^OS. la avaitabk only ("^ 
the purpose ot compelling the produclion i' 
wnllngsi at the trial at the peril ot an ad- 
verse juilKment for default. 

Motion to compel production of le- 
pers in advance of trial. 

If. J. Murray and J. M. Giinster. for 
plaintiff. 

Kiiaf'f'. O'Malley. Hill & Harris, fot 
defendant. 

March 21. 1931. Newcomb, J..— While 
at work on the roof of a building ocni- 
pied by the defendant as tenant to the 
owner, plaintiff suffered an accidental 
injury. For this he sued, charging the 
accident to the decay of certain fix- 
tures, not apparent to his casual ob- 
servation, but which he says ought to 
have been known to defendant. Hence, 
he claims to have been entitld to warn- 
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ing. itie omission whereof is assigned as 
ilie proximate cause, etc. 

IJiK being at a loss to know where tlie 
dull' of occasional repairs may have been 
lodged by the terms of the demise, plain- 
tiff has also bronght a like suit against 
the owners to No. 731, same term, in 
this court. 

It is not disputed that the lease is in 
nriiing. It is the production of that 
irisifuiiient which is now sought on the 
allegation that it is essential to the pre- 
laraiion of plaintiff's case, and, there- 
fore a subpoena duces Icciiiii at the time 
f>f trial would not answer the exigen- 
cies of the occasion. 

It is earnestly contended that such re- 
lief is warranted, as well by the Act of 
Teh. 27, 1798, 3 Sill. Laws, 303 as at 
cnnmion law. 

In this the learned counsel is believed 
In lie in error. 

The statute is available only for the 
imrfiose of compelling the jiroduction of 
writings upon tlie trial, at the peril of 
an adverse judgment for default.- So, 
too. the only comnion law ix>wer at all 
analogous was that of allowing secon- 
dary evidence for failing, upon due no- 
tice, to produce a given document at the 
trial— a i>ower now defined by statute. 

Counsel has collected a number of ci- 
tations, to which he refers as supporting 
his theory ; but, upon examination, it ap- 
IH;ars that, except where founded on the 
Act of 1798. they are cases having to do 
with proceedings in equity by bill of dis- 
covery. And that, it is believed, is the 
only remedy available for the jnirpose 
in mind of counsel, namely, the produc- 
tion of a writing in advance of trial, in 
aid either of the pleadings or the ]>roois. 

For want of jurisdiction, therefore, 
the motion is denied and the rule to show 
cause is discharged. 



In re German Evangelical Lutheran 
St. John*s Congregation 

Corporations — Awciidiiiciit of cliar- 



Thf Acts o( October 13th. 1840. F L. 
riR4l> 1: April 29, ^»7^. Se<-, 42 an.l April 
ITtli. 1S76, Sec. 12, relating to corporations. 



uuthorlzpH the amemlmeiit of cliarti-rg of 
poriKinilloMH o( the first class, wheie the 
toui-l of common pleas ehaii be of the opin- 
ion th.1t such ameniliiients are lawful unci 

In considering applications fof amenil- 
menta ot charteis of corporations, the courts 
are Benerally ROvemed by the same rules as 
upon appliciitiona for original charters. 

Alterations or amendments <rf a charter of 
a corporation which do not fundamentally or 
radically change the character ot the cor- 
poration, or its objects, but are merely In 
furtherance or the object for which it was 
created, and for the purpose of enahlins II 
the betlfi- to carrj' out those objects, may 
be ac'epted by a majority of the members 
agalnxt the dissent of the minority. 

The charter of a corporation for rellKiouB 
purposes contained a provision that all ser- 
vices shall be in the German language as 
iong as two male members so desire. An- 
othei- article ot the chaj-ter provided that 
this and numerous other provisions "or this 
constitution, shall be unchangeable." At a 
corporate meeting a majority of the mem- 
bers expressed the desire of the corporation 
to amend its charter by the elimination of 
Ihc clause Hpeclfying the language In which 
the services shall be held- On application 
to the court for the amendments, after ob- 
jections on behalf ot the minority, the court 
founrt from evidence and agreemets of facts 
submitted, that the amendments will be law- 
ful and lieneflcial to the corpoi-atlon. and 
H«ld. that the umend:nents should be ap- 
proved. 

Petition for the amendment of the 
charter of the Gemian Evangelical Luth- 
eran St. John's Congregation of the Un- 
altered Augsburgishen Confession of 
York and Vicinity, in the Court of Com- 
mon Fleas of York County. Pa. Amend- 
ments approved. 

Nilcs & Ncff. for petition. 

Stczvarl t'r Gcrbcr. contra. 

February i6, ii)22, Ross, J. — On the 
7th <lay of February, IQ2I, the above 
named corporation presented its petition 
to this court, representing in substance, 
"that it is a corporation formed and ex- 
isting under the provisions of the Act of 
Cieneral .\ssombly. entitled. "An Act re- 
latinf^ to orjihans' courts, and for other 
pur|)oses.' approved the 13th day of Oc- 
tober, 1840, having been incorporated 
■ * * on the jSth day of .\pril. 
1874-" 

,\ cojiy of the charter as attached to 
the |>etition is then referred to, and the 
petition represents that it "is within the 
provisions of the 2d Section of the .\ct 
of Cieneral .\ssenibly, ai>proved April 
29th, 1874. P. I,. 73. as amended by the 
12th Section of the Act of Tienerai As- 
sembly approved April 17th, 1876, P. L[c 
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30. providing for the aniciulnient of 
charters of cor[)orations of the fii 

That corporate action was "duly taken 
on the 31st day of Januar}-, 1921," and 
"it desires to alter, amend and improve 
the provisions of its charter, pursuant to 
the provisions of said Act of 1874. as 
amended as aforesaid." "i. By strik- 
ing out .-Article 8 of the charter, which 
article reads as follows: 'Article 8. The 
worship and all religious service in this 
church shall forever be conducted in the 
German language as long as two male 
mcFubers of the congregation remain 
who desire it,' "2. By amending Ar- 
ticle 20 of the charter, which reads as 
follows: 'Article 20. The .Articles i, 
2, 3. 6. 7, 8, 0, 13, 74. 15. 16. [8 and 20 
of this constitution shall he unchange- 
ahle.' so that the same shall read as fol- 
lows: "Article 20, The Artciles i, 2, 3, 
6, 7. 9. 13, 14, 15. 16 and 18 of this con- 
stitution shall be unchangeable.' " 

The following order was then made: 
"And now, February 7. 1921, the with- 
in petition having lieen presented to the 
court, it is found that the amendments, 
improvements and alterations therein set 
forth and prayed for are lawful and ben- 
eficial, and do not conflict with the re- 
quirements of the Act of General As- 
sembly, entitled '.\n Act for the incor- 
poration and regulation of certain cor- 
porations,' a])proved the twenty-ninth 
day of April. 1874. and the supplements 
thereto, nor with the requirements of 
the constitution, it is, therefore, ordered 
and decreed that notice of said petition 
I)e given once a week for a period of 
three weeks in York Dispatch and York 
Gazette and once a week for a jicriod of 
three weeks in York Legal Record, as 
reduired by law. March 7, 1921, at 10 
o'clock A. M.. fixed for hearing. 
"Bv the Court. 
"Kevin >[. Wanner. P. J." 

On February 28th, 1921, objections 
were presented in ouen court, and, as 
appears bv the endorsement thereon, 
were "filed bv leave of court, Wanner, 
P., I," 

The tirst objection is, "Thai .\rticle 8 
camidt l>e changed * * * for the 
reason that it is a part of the contract 
between the members of the congrega- 
tion under which all the persons now 



members Ijecame such, and a condition 
and osenlial of the creation of tlie said 
corjioration and of its continuance." 

"2. That * * * its change a- 
proposed would be illegal, unjust, and in 
violation of the act and contract creating 
the said corporation." 

"3. That the purpose of the amend- 
ments is to remove the restrictions with 
regard to language as contained in the 
fundamental act of creation and the con- 
tract of all the meniljers, and tHis. by the 
terms thereof, may not be done agaiji<i 
the protest of two male menil»ers. the 
matter contained in Article 8 being law- 
ful and beneficial and not in conflict with 
law, and the proposed , alteratioii>. 
amendments and improvements are noi 
lawful or beneficial and do conflict iviih 
the laws of this comnionwealth." 

"4. The proposed amendments are 
unreasonable and inconsistent, in thai 
an)ong others, it is proposed that .Ar- 
ticle 20 of said constitution, that certain 
articles shall be unchangeable, is incon- 
sistent with the effort now being made tn 
chaneo .\rticle 8, against which the same 
prohibition now e.xists in the charter." 

"5. That the formation of said con- 
gregation was for the purpose of pre- 
serving inviolate, unless by practically 
unanimous consent, all worship and re- 
ligious services of said church in the 
German language, and to make and con- 
tinue the same right unchangeable and 
inii)Ossible to l>e taken away from the 
congregation so long as two male mem- 
bers remain therein who desire it." 

"6. That the allowance of said 
amendment would take away the legal 
rights of those objectors in violation of 
law and equity." 

"7. The said original constitution in 
accordance with law, limits and confine- 
the power of the majority of the con- 
gregation to the direction and control of 
its atTairs consistent with the linntalions 
Tirescribed in said charter, and the ma- 
jority can do nothing legally in violation 
of them, or by amendment take away or 
infringe upon the rights of the minor- 
ity, permanently fixed by the original 
contract and act of incorporation. 'rhi> 
Iteing a difference of opinion and desire 
lietweeu factions fn the said congrep- 
tion. it is unlawful for the court to allow 
an amendment of the charter affecting 
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the rights of the members in violation of 
the fundamental act and contract. The 
objectors respectfully submit that the 
court should enforce, by a refusal of the 
|)ro(iosed amendments, the plain provis- 
ion of Article 8, as well as Article 20. 
which renders Article 8 inichangeable as 
provided in the original constitution." 

"8. Unless the provisions of Article 
8 and Article 20 are inviolable as against 
the objection and protest of two male 
members of the congregation, any other 
article of said constitution decreed 
therein by Article 20 to be uncliange- 
ahle. may be changed b)' the will of the 
majority, all of which manifestly is 
again.'it the plain intent of the entire 
charter and purposes of the incorpora- 
tors." 

"g. Any amendment or change in 
any of the articles mentioned in .Article 
20 is unlawful and contrary to the pro- 
visions of the -charter, which ])lainly 
states the rules and laws governing the 
said corporation." 

It will be observed that this charter 
which is now sought to be amended was 
ffranted under the provisions of the Act 
of General .Assemblv, approved the 13th 
dav of October. 1840. P. T,. ( 1841) i. 

The 14th section of that act provided 
that, as often as such corporations 
"shall be desirous of improving, amend- 
ing or altering the articles and condi- 
tions of the instrument upon which said 
corix>rations are respectively formed and 
established, it shall and may be lawful 
for such corporations res]iectively in 
tike manner to specify the improve- 
ment;;, amendments or alterations, which 
are or shall be desired, and exhibit the 
same to the court of common pleas of 
the proiier county in which said corpo- 
ration is situated as aforesaid, when, if 
said court shall be of opinion such al- 
terations are, or will be lawful and l*en- 
elicial, it shall be the duty of said court 
to direct the same notice and jiroceedings 
lo take place, which are prescribed in the 
first section of this act, and after decree 
made, and said amendments are re- 
corded, the same shall be deemed and 
taken to be a ]>art of the instrument u]>on 
which said corporations res|)ectively 
were formed and established, to all in- 
tents and purposes, as if the same had 
ori^nally been made part thereof." 



The same ]>ro\'isions are made by the 
Acts of .■Assembly, approved April 2<)th, 
1874, Section 42: and April 17. 1876, 
Section 12. which control the amend- 
ments of charters, .since the adoption of 
our constitution in 1874. 

The present application for amend- 
ments is made in accordance with the 
provisions of those Acts of 1874 and 
1876. 

It is now the duty of this court to as- 
certain whether or not the proposed al- 
terations and amendments of the charter 
are lawful and beneficial, and do not 
conflict with the requirements of the 
statutes or the constitution. 

"In considering applications for 
amendments, the courts are generally 
governed by the same rules as upon ap- 
plications for original charters. Thus. 
the court must l>e satisfied that the pro- 
jjosed aniendnients are not contrary to 
public Rolicy." Savidge on Formation 
and ^lanagement of Corporations in 
Pennsylvania. \'ol. 1, page 140. Section 
169. 

An examination of the original chart- 
er convinces us, that the fundamental 
jMirpose for which the coqioration was 
formed is clearly stated in the applica- 
tion for the charter, viz: "for the pur- 
pose of worshiping Cod according to the 
faith and diciplinc of the true doctrine 
of the Unalterable Augsbui^ishen Con- 
fession under the name, style and title 
of the German Evangelical Luheran St. 
John's Congregation of the Borough of 
York and viciniy." That was the only 
real purpose staled to the court of com- 
mon pleas which granted the cliarter by 
decree made .April 27th, 1874. 

It is true that, with that declaration 
of the purpose for which the charter was 
sought and obtained, the application fur- 
ther stated and Sjiecified, "the objects, 
articles, conditions, name, style and title 
under which they (the applicants) have 
associated", but it is evident, from a 
reading of the aritcles of association, 
that those several "obetts", "articles", 
"conditions", etc., were not intended liy 
the incorporators to be more than con- 
ditions agreed upon Ijetween themselves 
for the better carrying out and further- 
ing the fundamental purjxjse of the cor- 
(X) rati on. 

We find in Article 3rd. the following [ 
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rerniirenient of members: "Sixth, com- 
plying with the r.iles and regulations 
which have been or may be hereafter 
adojjted by the congregation, as long as 
thev do not conflict with the word of 
God." 

Article 17 provides as follows: "To 
constitute a legal or valid congregational 
meeting, it is necessarj' that at least one- 
fourth of the members of the congrega- 
tion entitled to vote be jjresent and the 
majority of those present is requisite to 
])ass any resolution, whenever such re- 
solution does not appertain to matters 
of doctrine of conscience, but if the lat- 
ter are the case, it shall require a unan- 
imous vote to pass a congregational reso- 
lution." 

Article 18 declares: "The congrega- 
tion holds the highest power in all in- 
ternal government in all congregational 
matters." 

These expres.stons demonstrate that 
"the objects, articles, conditions", etc., 
so exhibited to the court in the applica- 
tion for a charter, were mutual agree- 
ments made by the applicants. 

"Alterations or amendments of a char- 
ter which do not fundamentally or radi- 
cally change the character of the corpor- 
ation, or its objects, but are merely in 
furtherance of the object for which it 
was created, and for the puqiose of en- 
abling it the better to carry out those 
objects, may be accepted by a majority 
of the stockholders (members) against 
the dissent of the minority, for it may 
be well held that every stockholder im- 
pliedly agrees that he will be bound by 
the vote of the majority in accepting 
amendments in furtherance of the origi- 
nal purpose of the corporation." Clark 
and Marshall on Private Corporations 
(1901 edition), Vol. 3, page 1923, .Sec- 
tion 631 d. : Cook on Corporation.^, sec. 
499- ; Thompson on Corporations, Vol. 
I. Sec. 72: In re St. ilarv's Roman 
Catholic Church, 7 S. & R., s'l? (1822) ; 
Craig V. First 'I'reslivterian Church of 
Pilt.=burgh, 88 I'a. 4^ (1878); Schlich- 
ter. et ;il. v. Keiier. et al., 156 Pa. 119 
( 1893) ; Savidge on Operation and Man- 
agement of Corporations in Pennsylva- 
nia, Vol. I, pages 4^9, 461. Sec. 665- 
667. 

Upon that principle, the present peti- 
tioner acted, when the following resolu- 



tion was unanimously adopted at 1 
church meeting held February 28, 1878; 
"Whereas, to the further spread of ihc 
Word of Cod and the further mainte- 
nance of the German Evangelical Luth- 
eran St. John's Congregation of York. 
Pa., and vicinitv, it has become a necfv 
sity that divine service be held in the 
church in the English language also, in 
pursuance of which in a regular meciiii!; 
of .said congregation held on the twemy- 
eighth day of February. .-V. D. 1878, it 
was unanimously agreed to make the fol- 
lowing amendment to Article 8 of the 
charter of the congregation as granteil 
by the Court of Common Pleas of York 
County, .\pril 28, 1874: 

"Resolved, That the Congregation al- 
lows dcvine service in the English lan- 
guage to lie held in the church in the 
manner following: 

(a) On every first and third Sunday 
evening in every month. • • « 

(b) JIarriages, baptisms and fun- 
eral services may be held in the Eng- 
lish language in the church if persons in- 
terested therein desire it. 

(cj The confirmation of such chil- 
dren that have learned the English lan- 
guage only, or understand it only, shall 
be held in the English evening service?. 

"This amendment to Article 8 of the 
charter of the congregation shall stand 
until the year one thousand nine hundreJ 
and thirteen, and shall only be altered 
by a majority of three- fourths of the le- 
gal voting members of the congrega- 
tion." See 14th agreement of facts filed, 
in the present contention, by leave oi 
court, June 8. 1921. 

is, therefore, apparent that, under 
the charter, as interpreted by the corpo- 
ration itielf. Article 8 of the "objects. 
articles, conditions." &c., &c.. of the ap; 
plication for the charter, is only one of 
the agreements between the corporalor> 
adopted for the furtherance of the fun- 
damental purpose for which the corpo- 
ration was created by law, and can be 
changed by a majority of the volii^i 
members of the corporation. 

The agreement of facts filed as partoi 
the evidence for the court to detenurne 
the cpiestions raised by the objectors lo 
the allowance of the amendments, show 
that, under duly held congregational 
meetings, resolutions were adopted 
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which continued the church services in 
the English language until January i6th, 
n;2i. On April 26th, 1903, an English 
Sunday school was organized and ses- 
sions have been held regularly in the 
school hall down to January 16, 1921. 
"For the past four years there have been 
110 German catechetical instructions. 
Children of members of the congrega- 
tion, with very few exceptions, do not 
understand the German language." 6th 
agreement of facts. 

The argument advanced by the 
learned solicitors for the objectors, "that 
the main if not the only purpose for es- 
tablishing this * * « church (cor- 
poration) was the desire of the incorpo- 
rators to insure for themselves and their 
successors a church where "all religious 
services shall forever be conducted in 
the German language as long as two 
male members of the congregation re- 
main who desire it," does not conipo.rt 
with the action of the incorporators in 
changing .Article 8, at a time less than 
tour years after the charter was granted 
by the court. Indeed, if that argument 
is a correct statement of the real inten- 
tion of the incorporators, that intention 
was never divulged to the court which 
granted the charter, for such an inten- 
tion would be against the policy of the 
law of the state. We find that ever)- 
constitution, adopted .by the people of 
the State of Pennsylvania, since the 
Declaration of Independence, contained 
in its Declaration of Rights, a guaran- 
tee that "no preference shall ever be 
given, by law, to any religious estab- 
lishments, or modes of worship": Ar- 
ticle I. sec. 3, Constitution of Pennsyl- 
vania. 1874. In the case of "The Peti- 
tion for .Amendment of German Evan- 
gelical Lutheran Church of St. Peters," 
6 District Reports, 412, there was an 
application to amend a charter as fol- 
lows : "The services, teachings and busi- 
ness of said congregation or church shall 



be forever conducted exclusively in the 
German language," The court (Judge 
Beitler) refused to allow the amend- 
ment, and in the opinion said, "We can- 
not regard these proposed amendments 
other than against public policy. The 
language of this state and this country is 
the English language, and this court can- 
not sanction, or in any way approve, an 
effort on the part of the German speak- 
ing citizens com(}Osing St. Peter's 
church, to prevent their successors, if 
they may desire to change the language 
spoken in the church to the English 
tongue, to do so." 

From a careful study of the condition 
of the membership of the corporation 
which is now applying for the amend- 
ments, relative to the proportion of 
members and children of members who 
attend the English language services and 
receive English doctrinal instruction, as 
revejded by the evidence taken and filed, 
we cannot hut conclude that the amend- 
ments would be beneficial to the corpo- 
ration ; for if the method of worship 
wotdd be restricted in strict accordance 
with Article 8. the large proportion of 
its members, who do not understand the 
German language, and their children, 
would not be benefited by attending such 
services, consequently they would be de- 
prived of the benefits of the fundamental 
purpose of the corporation, i. e., "The 
worship of God according to the faith 
and discipline of the true doctrine of 
the Unalterable .Augsburgisheu Confes- 
sion." No other argument is necessary 
to establisli this conclusion, than a ]>er- 
usal of the facts agreed upon by the 
parties in this controversy. 

On the foregoing reasons, we conclude 
that the improvements, amendments and 
alterations made by the voting member- 
ship of the corporation, as set forth in 
the petition in this case, are lawful and 
beneficial to the corporation, and that 
they do not fundamentally or radically 
change the character of the corixiration 
or its purpose : but are in furtherance of 
the objects for which the corporation 
was originally created. 

The proposed alterations and amend- 
ments are therefore approved and al- 
lowed as prayed for in the petition filed 
February 7th, 1921, and the objections 
are dismissed, at the costs of the ob- 
jectors. I 
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C. r. of Tork CO. 

Ferry v. Director Gdneral of 
Railroads 

A'c;.' trial — Verdict not returned on 
evidcitcc alone — After discovered efi- 
deiicc. 



uioi 



t'llic 



;videii 



A verHlct for Oif iilaintiB wll] be wt aslrtc 
anil a new triiil Kranled ■whcip. after the 
Irlal, eviclpnce is discovered which ia in di- 
rect con trad let ion ot tin- e\Hdcnee In olilef 
of thf iiLilntiff arirt nhiih would be effecllve 
with Ihe cuurt and which might bu effectivt 
with a Jury. 

Siir iiioiion for a new trial. ;ifter ver- 
dict lor the piaintilT. in C. F. Ferry v. 
Director General of Railroads, \o. 8i. 
January Term, ii)20. in tlie Court of 
Common I'leas of York Conniy, Pa. 
Xew trial granted. 

James G. Clessiicr. Esq.. for plaiiitifT. 

Cochran, li'illhiiis & Kaiii. Esqs., for 
defendant. 

January i6. uj>2. Ross. J.— .\fter a 
careful review of the evidence, with 
some knowledge of the altitude of one 
of the jnrors who rendered the verdict, 
which information was- vohintarily im- 
parted l>y him to the trial jnd^ye after 
the verdict had heeii recorded and the 
jury discharged from its duties for the 
term, this conrt is impelled to grant a 
new trial for the reascm that the verdict 
(according to onr view) was not hased 
nj:on the evidence alone. 

ToKclher .with this reason, which 
should iin])el the grantinE of a new 
trial, the afifi<lavit of Walter J. Orwifj. 
suhmitted to the court and tiled hy order 
of the conrt, shows evidence in direct 
contradiction of ihe evidence in chief of 
the plaintiff in this case, as found on 
pages Tf) and 40 of the stenographer's 
tranpcript of the testimony. 

This after discovered evidence not 
only would tend to affect tlie credihilily 
of the plaintiff and his witnesses, hut 
would he cfifccti\'e with the court, and 
might he effective with the jury, in an- 
alyzing the whole evidence in Ihe case. 

The foregoing reasons, or either of 
tlieni, would be sufficient to warrant the 
granting of a new trial in this class of 
cases, for it must he considered that. 



under the facts, the doctrine of contrib- 
I uiory negligence was not considered \k 
'the jury; Linderman v. Eleazer Pom^ 
' rov. 142 Pa. 168; Green v. People's Co., 
I 5 iX R. 284- 

And now, January i6th, 1922, the ver- 
dict is set aside, the motion for new trial 
is granted, and the motion for jud^neni 
II. ,). f. is dismissed. 



Estate of C. W. Cross, Deceased 



Orplioiis' court — Issue dcvisuvil vcl 
iioii^ Verdict of jury — Act of June ;. 
/y/7. /*. L. 363, See. 21— Act of Jim 
7. 1917. P. L. 424— Act of March 19. 
/<Vj>, P. L. 206, See. 55. 

In ijaraernph "A" of Section 21 of the Act 
of .rune T. A. D. 1917. P. L. 363. known as 
tlip "Oiphaiin' Court Act," the omhars' court 
li:iH a rlRht to send an Issue to the courl of 
(ommitn iileas for the trial of facts by Jun 



1 betw. 



DhB 



if thin section Is that one provldFO [°r 

p volunt:iry action of the orphans' coun 

(1 the other for the Involuntary action n( 

.■ orphans- court. Paragraph "B" provides 

111 a piuty may have the question ot foe' 

ilch arines determined by the verdict of 

Jurv nnd he will be bound by it. This 

i-.'iuTiii.h is for the benefit of the miBBiUs; 

piitaeiiUili "A" 1b for the bt^neflt of the court. 

Wlii'U uniler paragraph "A" ot Sec. 21 o( 

the Act of June 7. A. D. 1917. 1'. L. 363. tli* 

i>ij)h:iji!i' court Bends an Issue to the court 

ipf ciiiniiiim iileas of the same counlv for 'h' 

\T\ta of facts by a jury, the verdict of the 

Jury In not conclusive upon the orphan^ 

Cijiirl, but merely augRestive or advisor;. 

Rule to set aside verdict on issue cer 
tilled from the orphans' court. Kiiledi-- 
charged. 

Marsli, Ilaton & Baur. for pro])oneni. 

MiUoy & Cilsou and L. H. Torry. for 
.-idminislrator. 

ftctoher 24. 1020, McCorniick. P. J.. 
j;;ih Judicial District. Sirecially Pf^ 
siding^C. W. Cross, also known 35 
Will Cross, a resident of the township 
of Conncaut, in Erie Countj-, djcd on the 
twenty -eighth day of Januarv'. igtl- 
l.ctlers of administration upon his estate 
were issued to L. E. Torry, Esq. On 
March lO. 1919. Jay Cole presented his 
petition to the register of wills all^t^ 
that the last will and testament of C. W 
Cross had been found and praying that 
it would be admitted to probate, and 
■ ■ ■ ■ O'^ 
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ihat letters testamentary be granted upon 

On March 17, 1919, the register of 
wills certified the record to the orphans' 
court ill accordance with the ])rovisions 
of ^ec. 19 of the Act of Assembly ap- 
proved June 7. 1917. P. L. 424, for the 
deteniiination of said court of certain 
disputable and difficult matters arising 
therein. The orphans' court directed an 
action to be entered upon the records of 
the Court of Common Pleas of Krie 
County to try the said matters in dis- 
pute. The jury rendered a verdict for 
the plaintiff, whereiiixin the defendants 
moved for a new trial. Before the ar- 
gument for a new trial, the defendant 
moved the court to set aside the verdict 
for the reason that the issue was granted 
by the court upon its own motion with- 
out a request therefor, and also moved 
the court to proceed to a de termination 
of the case nunc pro tunc as of June 16, 
1919- 

In pursuance of said motion, a rule 
was granted to which the plaintiffs filed 
an answer. Upon the argument of this 
rule, two questions arose : First. — I lad 
the orphans' court any power or author- 
ity on its own motion to direct a precept 
to the court of common pleas for an is- 
sue to determine the facts in dispute? 

Second. — Is the finding of the jury 
binding upon the orphans' court? 

Section 21 of the Act of the 7th day 
of June. A. D. 1917, P. L. 363, known 
as the "Orphans' Court Act," provides as 
follows; Par, :\. "The orphans' court 
shall have the power to send an issue to 
the court of common pleas of the same 
county, for the trial of facts by jury, 
whenever they shall deem it exjiedicnt ho 
to do." Par, P>. "Whenever a disimte 
upon a matter of fact arises before any 
orphans' court on appeal from any reg- 
ister of wills by certification, the said 
court shall, at the renuest of either par- 
ly, direct a precept for an issue to the 
court of common pleas of the county for 
the trial thereof, which, in the case of 
an issue dcz'isavit vel non. shall be .'Sub- 
stantially in the following form "* * 
* . And the facts established by the 
verdict returned shall not be re-exam- 
ined in any appeal." 

The argument of the petitioner is that 
paragraph A applies to all issues which 



maj- arise in the court except those which 
are descril»ed in paragraph 11, and that 
disputes uiKjn matter of fact arising on 
reuioval from the register of wills by 
certification may he certified to the com- 
mon pleas only as provided for in para- 
graph B. 

We do not agree with the conclusion 
of the petitioner. In our judgment un- 
der |)aragraph A of this section the or- 
phans' court has a right to send any issue 
to the court of common pleas for the 
trial of facts by jury. The distinction 
between |>aragrai)hs A and U is that one 
provides for the voluntary action of the 
ori>hans' court, and the other for the 
involuntary action of the orphans' court. 
Paragraph B provides that a jiarty may 
have the question of fact which arises 
determined by the verdict of a jury, and 
he will he bound by it. This jtaragraph 
is for the benefit of the litigant: para- 
gra]>h A is for the benefit of the court. 
Fleming's Estate. 265 Pa. 416: Uyerley's 
Estate, 258 Pa. 412, do not aft'ord prece- 
dents for the contention of the petitioner 
in this case. In fact the Pyerley Estate 
case seems to be rather a precedent for 
what the or|>hans' court did in the in- 
stant case. The orphans' court did not 
intend that the verdict of the jury 
should be conclusive upon it, but merely 
suggestive and that finally its decree 
would rest upon its own findings of fact 
sustained by the evidence taken before 

There seems to be no dispute between 
the j)arties as to the disposition of the 
second proposition. Section 21, jiara- 
graph .\. of the orphans' court act of 
1917 is in the same phrascologv as the 
.\ct of March 2*). 1832. P. L. l'o8, .sec- 
tion 55. Under this latter act it has been 
decided a number of times that the ver- 
dict of the jury is sini]>ly advisory: 
Creen v. Mills. 103 Pa. 22: Thompson's 
A])])eal, 103 Pa. 603. 

In Kate's E.state. 148 Pa. 471. the su- 
preme court, in discussing section 55 of 
the Act of March 29. 1832. P. L." 206. 

"This act merely confers \}]>un the or- 
phans' court the power which had been 
exercised by a cliancellor to direct an 
issue to the common pleas to detennine 
a particular question of fact as to which 
he felt a doubt. The verdict of a jury [ , 
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in such case was for the purpose of eri' 
hghtening his conscience as to the fact in 
question. He was not bound to accept 
the verdict of the jury, on the contrary 
might reject it unless satisfied that it 
was right. It has never been held that a 
chancellor was bound to send such issue 
to a jury unless he deemed it essential to 
a proper disposition of the case: In other 
words it was a matter of discretion. The 
same rule applies to the orphans' court 
under the Act of Assembly aiwve re- 
cited." 

We therefore conclude that the ver- 
dict of the jury in this case is merely ad. 
visory. In pursuance of these conclu- 
sions, the rule of March 9, 1920, is dis- 
charged and an exception is noted and 
bill sealed for the defendants. 

Sitting as a court of common pleas it 
is necessary for ns now to dis|)Ose of the 
motion for a new trial. We will hear the 
argument upon this motion at any time 
convenient for counsel. 



Allegheny Co. 



The Dolan Mercantile Company 
V. Marcus Brodiers 



Pleading and practice — Assumpsit- 
Parol or in Writing— Book accounts— 
Vniform sales act — Statutory demurrer 

A matutory demurrer to plaintifTs ataxe 
mcnt in assiimPBlt was suHtalnert when 
plaintiff failed to state whether the agree 
ment for the sale of 600 bags ot augur a 
lao.OO per bag was by parol or In writing. 
The statement was also held Insufficient an 
being In conflict with the Uniform Sales Ai 
ot 19J5, !■. La. 54a. requiring all contractfl n 
^oods of the value of (500,00 or upwards I 



i in writlni 

Statutory demurrer, 
defendant. 



Judgment for 



Richardson & Rogers, for plaintiff. 

Jacob Levin, for defendant. 

Before Kvans, Cari)enter and Stone, 

jj. 

Sejitemher 21, 1921, Stone, J. — The 
plaintiff filed its original statement of 
claim on May 13th. 1921. To that a re- 
ply which has been termed under the 
Practice .Act of 1915 a statutory demurs 



rer, was filed by the defendants on May 
24th, 1921. Such a paper having raised 
questions of law, the case was placed 
upon the argument list and after argii- 
hient, the demurrer was sustained and 
the plaintiff was extended the privilege 
and opportunity of filing an amended 
statement of claim. Such a paper, so 
entitled, was filed on June 22nd, 1921, 
and thereto another affidavit of defenst 
raising questions of law was filed by ihe 
defendant. It should be noted there i> 
absolutely no difference between the ori- 
ginal and the amended statements oi 
claim. 

The plaintiff avers that it sold to the 
defendant 600 bags of sugar at an agreed 
u]>on price of $20.00 per bag f. 0. b. 
Chicago, Illinois. It does not indicate 
that "the agreed upon price" was by 
parol or by written agreement. 

Although the plaintiff avers that the 
deliverj' of the 600 bags of sugar in 
question was made by the plaintiff to the 
defendant by delivering the same at Chi- 
cago, Illinois, to the Wabash Railroad 
Coin|)any, a common carrier, it does not 
aver the delivery was pursuant to any 
parol or written agreement, nor does tht 
plaintiff aver in what manner the par- 
ties agreed the delivery was to be made 
to such railroad. The Act of 1915, P. 
L. 543, Section 4. which is substantially 
the same as the Act of lUinois in such 
cases made and provided, among other 
provisions, contains the following clause: 

"Section 4. First. A contract to sell 
or a sale of any goods or choses in ac- 
tion of the value of five hundred dollars 
or upwards shall not be enforceable b; 
action unless the buyer shall accept jari 
of the goods or choses in action so con- 
tracted to be sold or sold, and actually 
receive the same, or give something in 
earnest to bind the contract, or in pan 
payment, or unless some note or memo- 
randum in writing of the contract or 
.sale be signed by the party to be charged 
or his agent in that behalf." 

The failure of the plaintiff to comply 
(th the uniform Sales Act was called to 
its attention at the time of the previous 
argument and it having failed to comply 
with the terms and provisions of such 
act in the amended statement of claim, it 
is only fair to presume, having had the 
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(j|)]if>rtunily so to do, that it cannot com-' 
]iiv therewith. 

The plaintiff brings suit 'on what it 
calls a "Ijook account," and recites to us 
as an authority that its pleadings are full 
and sufficient, the opinion of Judge ICnd- 
lish as filed in the ciise of Hine v, Horn, 
50 District Reports, 499. An examina- 
liiiu of that authority shows conclusively 
that it is not analogous to the case at bar. 

The plaintiff having had one opporiu- 
nity after the filing of the original state- 
ment of claim to file an anieiided state- 
ment of claim in order to projierly bring 
its case within the rules as laid down by 
the Sales Act and of the Practice .\ct of 
i()i5 and not having complied therewith. 
and we being of the opinion that the de- 
cision of the (jiiestions of law as raised 
by (be pleadings disposes of the whole 
case and being further of the opinion 
that the jdaintitT therein is not entitled to 
recover, judgment will be entered for 
the defendant. 



Commonwealth v. Cole 

Fornh'niion and bastardy — IHscharge 
of defciidiiiit nil his own recognisance — 
Insolvency. 

The provlHlona or Sec. 15 of the Act or 
June 16. 11136, I*. L. 733. and of Sec. 6 of the 
Aft of June 4, 1901, P. I* 404. relating to 
ihr aischai (tP »t l>pr»oii!' lln|irli<oni>d iiinlcr 
BMiitencp on conviction u( foitiicatlon Jind 
l>»stnrcl'. arc .-viiersedeil hv the A<t of Miij- 
■■ii. Ittn, P. L. 268. which |>roviaea that 
u-here the fHther of a baxtard cliild convicted 
iif frirnicHtion and bastardy, shall netclect to 
comply H-ith the order of the court made 
HFuitiHt him. "the court shall commit (he 
•lefrniliint to imDriPan.-nent. for want of H 
bond with surety; or, otherwise, the court 
niay iiultr the dciendanl lo be ImiiriKonfd at 
h:ird hihi.r • • • aw the court Khali dl- 
ifct, or the ivnirl may rliscbarBc a clefeniltinl 
ur'on hiB own recounlzance in the ciiMlmly o( 
a <1ei>ertion prohation officer or other person, 
subject to such rondilionst an (he conn may 
in Its (llBCrelion impose. 

"Where one who had been imiiriHoned up- 
wards of three months untier sentence on 
conviction o( fornication and baslardv to 
!>"> a fixed wwkly sum for the miiinleniince 
of hiM haxlard ehilil; to enter a recoKnlaance. 
with one gurety. conditioned that he comply 









•lollar i 



Id th.> 



witliout showing his inability to comply with 
the sentence: it was Hald: Ttiat. In the ab. 
sencf of evidence indicating the special 
fuclH and circumstanceH which would justify 
the court in discharging the petitioner with- 
out security, the petition must be lefused. 

Petition of Albert A. Cole, sentenced 
in No. 31 August Sessions, ■ 1921, on 
conviction of fornication and Ijastardy, 
in the Court of (Quarter Sessions of 
York County, Pa., praying discharge 
from jail on his own recognizance. Pe- 
tition refused. 

Charles H. Still, for petition. 

C. W. A. Roclw'.i; District Attorney, 
contra. 

January 2, 1922, Wanner, P. J, — The 
defendant having been convicted of for- 
nication and bastardy, was sentenced, on 
the :J3rd day of August. 1921, to pay 
the sum of $1.50 per week for the main- 
tenance of his bastard child until it sli.ill 
have arrived at the age of seven years, 
if it shall so long live; to enter into a 
recognizance, with one surety, in the 
sum of $300.00 conditioned that he 
should comply with the sentence of the 
court, to indemnify the County of York 
against the maintenance of the said lias- 
tard child ; to pay a fine of one dollar 
and the costs of prosecution, and to stand 
committed until said sentence should be 
complied with. 

On the 5th day of December, iij2i, 
the court was moved "to discharge .Al- 
bert A. Cole, defendant, from confine- 
ment in the county jail and to permit 
him to enter into his own recognizance 
subject to such conditions as may be ini- 
]Kised by the court." 

The ))risoner u|) to the present time 
has suffered an ini|)risonnient of more 
than four months, and it is contended 
thai under the ]>rovisions of Section 6 of 
ilie .\ct of June 4, 1901. P. L. 404, and 
Section 15 of the .\ct of June 16, 1836,. 
P. I,. 733, he is entitled to a discharge, 
and shall not thereafter be liable to re- 
arrest under the tcnns of said sentence. 

It has been the practice heretofore in 
this court, under such circumstances, to 
discharge defendants in fornication and 
bj.sianh cjise- under ibe provisions of 
said .\cls of .\ssemblv. but il has been 
held in several recent cases, that the 
provisions of those ac.ts art; sn]if.'r>^'(k^l[u 
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by the Act of -May 24. 1917. 1'. L. j''>>i. 
wliifli gives additional amlioriiy lo ilic 
courts and seems to ini]H>se ditTerent 
diitit's ii]ion them, in their treatment of 
I)nso»ers who have hccn convicted of 
fornication and bastardy, and who have 
iiefjlected to carry out the terms of the 
sentence imposed by the court: Koch's 
I'etition, 24 York Leg. Rec. 120: Comih. 
V. Randolph, 66 Pitts. L. Journal 777. 

In lM)th of ihc-^e cases the discharge of 
prisoners under circumstances similar to 
those of the case at har was refused. 
Set'tion I of the Act of May 24, 1917. 
sii]>ra. provides that where the fmlier of 
a k'lstard child convicted of fornication 
and bastardy, shall neglect to comply 
with the order of the court made against 
him, "the court shall commit the defend- 
ant tfi im|>Tisonment tor want of a Ixmd 
with security ; or otherwise the court 
may order the defendant lo be iini)ris- 
oned at hard labor under existing laws, 
or laws that may hereafter be passed, 
a-^ the court shall direct, or the court may 
discharge a defendant u]ion his own rec- 
o-niizanoe in the custody of a desertion 
probation officer or other person, sub- 
ject to such conditions as the court may, 
in its discretion, impose." 

The exercise of a sound discretion on 
the jiart of the court in determining 
which of these alternative methods it 
shall adopt, would depend uixm the facts 
of each individual case. In this individ- 
ual instance the ])rayer of the petitioner 
is. thai the defendant be discharged on 
his own recognizance, subject to such 
conditions as the court may impose, but 
no information is given in the petition as 
to the financial ability of the defendant 
to m[iintain his child, or as to his ability 
to <,'ive a bond with securilv, as ])rovi(lcd 
in the Act. We are clearly of the o|.in- 
inii that in the absence of eviileiice in- 
dicating special facts and circumstances 

diarging this prisoner without any se- 
curity, except his own recogniz:n>ce, the 
lielilion should not b 
ed. 



American Railway Express Co. v, 
W. & H. Walker, Inc., No. 1 

Certiorari — Scrricc — Foreign Corpn- 
rations — Transcript — Form—Costs. 

Tlie .^M of nni. 1'. I... 614, (loos not [>r(iviik 
.Ti cxrliislvi- mfthod tor the service of suiii- 
ntinB in iiH;jU:ii|it<lt an toTfign corporaltuns 
lolna business In PcnneylvanlH. ami on i-vr. 
Ifji'iiri a H-tui-n In iin al<1cnn;in's office iin- 
liT tho Art ot April 8. 1851. P. L. 352, rta^l- 
nK JIB fDlloWM wiiH hvld good: -And non. 



nlh. bv produoine (he nrlKinal summims 
hiinilfi'iB H true iind attested copy ilnri-- 
o (i. A. Gardner, general agent of A\- 
iiiit ciiviHinillon, at Ihelr place of hiis:- 
. smy Lil-erly Avenue, PittHburgh. All<- 
ly Cuuniy, I'll., after making known cof- 
-■" thereof. So answers Iioula Hsrrif. 
itiibl-'." and the record shows that Ihs 
t;il>le was sworn to tin? service of ih'- 



leld 



"reJs coir 



alrtenniin'it t 

■ the action wi 

Ttlue of goods deJix-ered t 



riiiiany and the goods were lost and 
Himpiv I'eterreil lo as "inerrhundi?!'' 
without dcHignallng In what way the p)"-^> 
weie di-UviTPd or In what ca|i!tcttv jilaimir- 
iri-.'i'ror was acting. The law does not 'f- 
Millie n niagislra'e to return a tranacrirt "( 
the teMtlmony taken before bltn. 

Where 117 separate suila were entprwl 

;>i;;iinBt an express Company by the saiii* 

iil:.ln|iff before the same alderman for goivL* 

jl.jsl In transit and all were brought for in- 

' - iident shlpmenls, no shipment havine 

connection with the other and all ini 

ri-nt c1ate». and a like Judgment was en- 

1 in each case, the court, on certlorsr:, 

I it WHS not good practice lo pernii 

M be oppri-s- 
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Certiorari. Judgment affirmed. 
Clhis. F. Patterson, for plaintifF-i" 



Trent, for defendant-ir- 



llcfore I^vans, Haymaker and Reid. 



4. i<;.'i. ICvans. J.— This case 
libers come before us on ccrii- 
1 the judgment of Sumer Som- 
alderniim of the City ot Pin- 
'hc SI leciti cations of error are 
.■r\'ice of the summons was not 
U1CC with the law and theK 
ro])er service of the siimnions 
.-cord of the alderman does noi 
: identify the sht]iment f'lr 
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il;(n;E^jc'^ lo which the jiiclgniem is ren- 
dered. The return of service was hs fol- 
li>w-s: "And now. March 17, 1921. sum- 
imms returned served on oath, by pro- 
ducing the original summons and hand- 
ing a trut and attested copy thereof to 
Ci. A. (".ardner, general agent of defeiid- 
;im corporation, at their place of busi- 
ness, 90y Liberty Avenue, I'ittsburgh, 
.MIegheny County. Pa., after making 
known contents thereof. So answers 
l.iniis Harris, constable." and the record 
•^hiiws that the constable was sworn to 
the service of the summons. The de- 
fendant in error, plaintiff below, claims 
tlie -service of the summons was legal 
under the sixth section of the -\ct of 
April 8. 1851. [>. L. 352, which reads as 
follows: "That in any case where any 
insurance conii»any or any other c()r])0- 
r;uii>n. shall have an agency or transact 
jiiy business in any county in this com- 
n»inwcaUli it shall and may be lawful to 
institute and commence an action against 
Mich insurance company or other corpo- 
ratitm in such ccnmty, and the original 
writ may I>e served upon the jiresidcut, 
cashier, agent, chief or other clerk, or 
ii|M>n any director or agent of .such com- 
laiiy or corporation within such county, 
and such service shall lie good and valid 
to all intents and puri>oses." The rcc- 
nrd shows this plaintiff in error, the de- 
fendant below, to be a corporation of the 
State of Delaware: that the summons 
was served uiKin its agent at its place of 
l>iisine>s. i/xj Ltlwrty .\vemie. I'itts- 
Imrgh. I'a.. and this was in strict acoird- 
ance with the provision of the Act of 
18.;! above quoted. That this Act is 
>(iil in force has been decided by the 
."^njireme Court in Kline v. Western 
Maryland Railway Company, j?,^ I'a.. 
J04: that the .Vet of 191 J, I'. 1.. ''114. 
dncs not provide an exclusive inciboil for 
llie serving of foreign corjiiirations do- 
ing btisines.s in this state was deciiied in 
.'63 I'a.. 87, We think, in view of these 
decisions, that the service of the sum- 
mons in this and the other 1 1 (> cases 
was a jiroper service. 

The plaintiff in error coin|)lains thai 
the return of the alderman does m>t show 
in what way the goods were deiiverc<l or 
in what cajjacity the plaintiff in error 
was acting when the goods were ileliv- 
ered to it. or what particular goods they 



were, but sim]>ly a general allegation, 
merchandise. The Act does not require 
a magistrate to return a transcript of the 
testimony taken before him, but in this 
case the claim is for loss and damage to 
merchandise shipped to W. & H. \\'alk- 
er, a corporation, at Kansas City, Mis- 
souri, from W. & H. Walker, Inc., 
Pittsburgh, Penna.. September 2, 1920. 
That the goods were delivered lo the 
]>laiiitifr in error in its capacity as an ex- 
press com]»any for the purpose of carry- 
ing those go<Kls to Kansas City, Mis- 
souri, is clearly shown by the transcript: 
that the goods were merchandise shipped 
upon a ])articular day as stated, with 
sufficient ]>articularity to permit the as- 
certainment of what the merchandise 
was. We are of opinion that the 
transcri[)t shows sufficient to sustain the 
judgment of the alderman. 

There were 117 suits brought in this 
case, and while tbey were all brought 
for Tndei>endent shi]iments. no shipment 
having anv connection with the other and 
all on different dates, and while we arc 
going to sustain this judgment, we want 
to ex]>ress ourselves here as decidedly 
oi>|>osed to this method of piling up costs 
and expenses in the collection of such 
claims as this. The court cannot look 
with favor, allbough the legal right may 
exist, in bringing such a great numlwr 
of suits where the costs exceed the 
claim. As we stated, there are 116 other 
certioraries pending and this opinion will 
do for the other 116. Judgment af- 
firmed. 



American Railway Express Co. v. 
W. & H. Walker, Inc., No. 2 
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Certiorari. Judgment affirmed, 
Chas. P. I'ullersoii. for plaintiff. 
Prkhord I'r Trent, for defendant. 
Before Kvans, Carpenter and Stone, 

jj- 

Octol)cr 5, lyji, Kvans, J.— This is 
one of 117 cases bnmtjht liy the <lefend- 
ant in error against the plaintiff in error 
liefore an aklemian of the City of Pitts- 
liiirgh, and the cases came before this 
court on certiorari .several months ago 
and judgment was aftirnied. Subse- 
(|nent!y an a]>plication was made for a 
rc-argiiment on the ground that the 
court should not have sustained the 
jjlaintiff's right to costs in each of the 
\\y cases. The aliove 117 cases could 
have Iwen consolidated into two cases 
and still give the alderman jurisdiction, 
and on the strength of the very able 
o]>inion of the court in Towamla Hank v. 
Hallard, 7 Watts and Sergeant, 4,^4. we 
are of opinion that the plaintiff is nut 
entitled to costs in more than two cases. 
To that extent the Judgment of the cf»nri 
on the 14th dav of Mav, 1921. is modi- 
fied. 

.And now, October 5th, 1921, the 
judgment heretofore entered in the 
above entitled case is modifie<l as fol- 
lows: Judgment of the alderman i.s sus- 
tained, the plaintiff below limited to 
ciists in two cases. 



r, I', uf L.:ickiiw,inii.i Tii. 

New York Central R. R. Co. v. 
Bright Coal Co. 

i\-rthmtn~.il}Uhvil for 7^-ril^( >ffi- 
crr In fore teliom affidavit to !v made— 
Slat III ory rcquirciiiciits. 



Certiorari. 

Knapp. O'Malh-y. Hill .'r Harris. ■.<■< 
jjlaintifl, 

C. Coiiiet/ys, for defendant. 

Feltruary 23, 1921, Edwards. P. 1 — 
The parties to this case rely on it\m- 
tions of a technical character in onlcr 
to prevail in their respective contentiiiri-. 
The defendant joints lo two defect* ii: 
the record of the magistrate, viz.. ihi 
there was no legal evidence jjnKliiced a; 
the he;iring. and that the affidavit '>i 
claim sworn to by an atton>ey as a^i'ii: 
for the plaintiff does not aver that lie 
the agent, was "c(^iizant of the fact? 
constituting the cause of action," as re- 
(juired by the Act of July 7, 1871), P. L. 
194. In sup])ort of this last (loint wean' 
referreil to the cases of ^lorris ISrwhcr- 
v. Cronaner. 2<j Dist. K.. 884: Fell i- 
l.eachl !2 Luzerne Legal Keg,. 3,1,1. .■im! 
Knight v, Smithson, 8 I'a, Justices' l.iui 
Kepr., J 76. The dejiositions are in>t n 
all clear as to whether the attorney rei" 
resenting the claim was sworn i)efiire iK- 
magistrate. In other words, the defeii'i- 
ant has failed to ]>rove its allegation vn 
this ])art of its contention. The revi^rd 
shows that the attorney was sworn, ami. 
in the absence of definite evidence m iht 
contrary, the presumption of the ri'su- 
larity of the proceedings before llif 
magistrate must prevail. Were tlim 
nothing else in the case, we woiikl 1"^ 
Ixiund to reserve the proceedings on di'- 
fend.'nit's second ]>oint. However, il'f 
plaiutiff claims that the certiorari in ib'- 
case nmst fall for two reasons: Fir-i, 
that the affidavit for a certiorari was n"'- 
sworn lo by the defendant, its agent •" 
attorney : and. second, that the atfidai" 
and recognizance were taken ami en- 
tered into before a notary public anil i'"' 
before the prothonotary or a judge or li'i 
justice liefore whom the case was trifl 
Passing by the first reason, it apiie.ir- 
clear that the .second reason nuW l« 
sustained and that the certiorari nuist 1* 
quashed. The .Act of March 20. iSk' 
5 Sm. Laws. if.i. the .\ct of Felmwr- 
3. iSr;, 6 Sm. Uiws. .v^. ami the -^c 
of M.-Lv 22. i8<^i, P. L. 100. taken v- 
gether. j.rovide that the affidavit must it 
made before a judge or the prothonoian 
or the justice before whom the case nn- 
tried. .\ notary jniblic has no.auihwiv 
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lu take such an afR<lavil. nor can a writ 
lit certiorari issue on an affidavit so 
!;ikeii. 

Althongli. in one sense, the points 
raised in this case are of a technical 
character, thej'. nevertheless, have the 
saitction of the law and are reco,qnizcd 
ill the decisions of the courts. For the 
lnMietit of the youiiger nienihers of the 
liar, we refer to the following cases: 
Miller v. 'i'rnniiKjre, 8 Kntp, 459; itohii 
V, Crimes. 35 I'a. C. C. Reps., 109: Tiers 
V. Karpeles. 18 Dist. R.. ~,<)^. and Wes- 
lov V. Sharpe, 19 Superior Ct., fJoo. 

Now, Fehruary 23. 1921, writ of cer- 
tiorari is quashed. 



Wildasin v. Martin-Parry Corp. 

I'niclice — Action, form of- — Trespass 
— Jurisdiction of justice of lite fcace. 



it culliaiiin of n 



i-fliicli>.s 



If II juKtice of tlif jieac'i- i« without jurie- 
'■tlon of 11 cause i.f action, th» commor 
li'iiH hiiM nn Jurisdiction thereof on avpenl. 
To ninintun trf>t|>a.ia vi ot armia a^alnti 
1 eniiiloyer for tlie act of his employee, li 
list apliiair that tli^ partleuliir Injury or tici 
irewpiiHM wad done by the employer's com. 
iinrl or with his assent. 
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ne into 


this court on an api>cal from a 


alder- 


ninii of the First Ward of the 
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The alderman's transcript shows that 
a summons in assumpsit was issued for 
the plaintiff against the defendant cor- 
poration, and was duly served on the 
18th day of October, 19.20. 

Oil the 23rd day of October, 1920, a 
hearing was had and judgment for 
S81.87, with costs of suit, was entered 
in favor of plaintiff and against defend- 
ant. 

The defendant did not appear at the 
hearing, but took an appeal to this court 
on the 3rd day of November, 1921. 

The plaintiff filed his statement and 
served it on defendant June 14th, 1921. 

The statement shows: That on Au- 
gust 12th. 19-^0, plaintiff' owned a cer- 
tain automobile, which he was using and 
operating on a public highway in West 
Manheim township. York cotmty. afore- 
said, and was traveling northwardly. 

That defendant, by its employee, was 
also operating an auto truck, and was 
traveling southwardly on said highway. 

That defendant's auto truck was run 
"illegally and in an unlawful manner and! 
at a high and unlawful rate of speed." 

That defendant "wilfully or with such 
gross negligence as to aniaunt to wan- 
tonness * * * , by its agents, ser- 
vants and employees, collided with and 
crashed into plaintifFs automobile." "My 
reason of said collision, plaintiff's auto- 
mobile was broken and injured." 

That "the said collision and the re- 
sulting injuries and damage to plaintiff's 
automobile were the direct result of the 
failure of the defendant, its agents, ser- 
vants and em|>!oyees, to observe the law 
of the road and the wanton and wilful, 
reckless and careless operation of de- 
fendant's auto truck at a high and im- 
lawftil s]ieed and on the jilaintiff's right 
liaiid >ide of said ]>ubhc highway." 

The affidavit of defense says: 

"1. Tlie plaintiff's statement docs not 
set forth a good cause of action in as- 

"2. The remedy for the acts com- 
plained is by action of trespass, an<l not 
by action of assumpsit." 

"3. The cause of action .set out tn the 
lilaintiff's statement was not within the 
jurisdiction of the alderman before 
whnni ihis action was originally 
brought." 

An action before a justice of lhd^j^[^. 
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df]i('ii(N. not so imidi iipoii tlic funii iti 
wliii-h it is brouiihl, iir. ii|"m wiwt the 
facts -ihow w;is tlit- c;uise fur wliich it 
was l,nnij,'h(. TW suteincnt lilfd sliuws 
liial '.lic amse of actiiin was a trcsi>a-.s 
or iraiisj,'tessinii. Tiicri-fcire, tlie action 
shoulil t>e one of trespass. This is the 
oiily ijiiestioii involved in ihe isl and ->nd 
ijiie-tions of law raist-d hv the aflidavil 
of defense. 

The thir.l riue.siion of la« rai-.e<l is tlie 
inijioriruit one lo Ih? consi<U'red hv us: 
for. il has heen <leeided tliat. "if a jiistiee 
of iIk- iieace lia> no inrisdietion of tlie 
ean^e of aclion. either under the -\el of 
iSio. or the Act of i«r4. ihe eonnm.n 

peal": Deilnn v. Snell. i [■; I'a. ^'17; 
Hni-lJ:eud v. Ward. (^ Sup. Cl. .■i;.'The 
i|ue-tiot! ..f want of jiirisdielinn can he 
rai-cd. even in ihe Supreme Court, 
lhoTi;^h the (|nestion was not raised in the 
ermnnnn jilcas c<inrt at the trial upon ati 
app,al from the jnd.L:nient of a iuslice of 
ihei.eace: Hill v, Town-hii., .S:e., IJ.) I'a. 
;-■;, The fact-; rehilcd in tlie plaintiffs 
slai-nient >how that the cau-e of the ac- 
tion iiefore the ahlernian was irespa-.> 
on the ease. "The action of trespass 
ui.nn ihe case lies where n ]iari\ .-^nes for 
daniat;es for anc wron;; or can^e of coni- 
|>!aint 10 whicli enveiianl or tre>i>a>s *\ill 
not aoph-": Stephen (.n i'leadin;;. pai;e> 
I', an.l j;: Kdiiion jinhh-hed in i«6; hv 
Heard; [ Clnlly's I'lva.iins:. i.,.). "if (he 

aclinn of Ire^pass on the ea'se n'tav he 
Inontdil": ^ i'.l. Com,. _>().,: 3 Lewis' III. 
ri.ni, M'r^: 1 III. O.ni. ij^ ll is 'here- 
fore i.lain lliat the cause of action is 
trespa-s on the case. It has heen decided 
dial: "A jusiice 'if the |ieace lias juris- 



teiidaiits afjent. .servant, or "mi- 

|;loyee. I'n maintain tresjass n cl 

iiniii.i against the employer, it nnist a|t- 
|>ear that the parlicniar injury or act m 
trespass wa.s done by his command nr 
with his assent": Drew v. Peer, (j^ i'n. 
.■.34: Allegheny Valley K. R. Co.. v.i 
McLain. 91 I'a. 442: I'ennsylvania Co, v, 
Tr)oniev, i)i I'a. 256: Pitt'shnrgh. Aik- 
■;h.-nv & Manchester Passen^'er kaihv;!^ 
Cn. V. Daiiahue. 70 Pa, i t<>, eitd i;i 
Rohrhaeh v. Penna. R. R. Co.. J44 !';.. 
1 15. ".\ claim for daniajrcs done I" 
|iiaintiirs antoniohile !>y defembii'- 
\\a.;;nin tn charge of his sim, is not «ii!i- 
in the jurisdiction of an alderitiair: 
I'nrhes V. lluoher. 10 1). R. S41. 

Tile foregoiiii; decisions render tk 
rnicsiion'. of law fatal to the jilaintiff- 
.icHon. 

And now. February 6th. loJi. il-c 
^I'ievtioiis of law raised by defendant's 
.iftidavit of defense hi this case are >"- 
laiiied, anti judgment on said i|iies|im> 
of law is now given in favor of the ili'- 
feiidant. 



Wai 



, Buch 



ni.diaie: his juri-dicti-.n under the ,\ct 
ni 1S1.1 did milextend to iniun<-s l.,r the 
rchc-s of wliich the acli<,n of tresi-ass 

chi-^ive reniedv. If a' inslice of the p.'a'ce 
has nn itui -.diction of ibe cause of actinti. 
either under the .\e( of iSio. or the Acl 
of 1S14. the common picas has no juris- 
diction": Lirlvhead v. Ward, ^i; Pa. Sup, 
Cl. _',?;. 

h'rom the Matenicnt we learn ihat the 
act. for which the |.lainiiir seeks to re- 
cover dama^'es. was commitied hv de- 



.Arrcxl on Suudny—Datiiaijcs fi-r— 
Suhscijiiciit appcannKC — Acl of ip>^- 

Th<' ;irn-st nf a dcfpmlant on Sundiiy fnr a 

■tijsii.'in..: r in forbld.im In- Ihe Art ot !'•■>■ , 

1 Sill, LiiH-N, Sec. 4. p. KB. iinti the cthibWI'I'' | 
wli.. scrvt-cl sueh warrant Ih liable to iult f'" 
ii;iTii:i»rf'ii by 1I1P part)- aftsTfewd. althour; 
itii- l:til<'r mn>»iHiupiitly apppareii and p't^'''' 
fiiiliv 111 ilii' iifffiiK*' ch.nrEcd and paid n li-' 



. SllIK 



., n. fiis 



Rule for judgment for defendant n.n. 
r. after verdict for ]>laintiff in action fi'r 
fal-e imprisonment. Rule discharged, j 

.S". A*. P^iiiniieniiaii and Joint P.. -'^i'- 1 
Un,c. Inr rule. 

/iK. P. U'isslcr. contra. 

Deccniher 23, 1931. T.^ndis, P. .1- 
Tlic facts of this case as presented ontl"' 
trial are not in dispute. A complaint 's^'> 
made on jaiuuiry 2<). 19:31. against the 
plaintift' in this suit before Oeor^e D. C 
Daiiner. F.sri., a justice of the peace, te- 
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>t(linj,' ill Maiiiifini Uomiigh. lor vioiat- 
ill;; ilie ;-diO(il law in not pending his 
i.hil(l to school. A warrant was jilaccd 
ill ihii hands of tlic defendant, who is a 
C'^nslahii', coinniamling him to arrest ihe 
]il;iiiiiilT. On SuiKlay, janitary 30, i'j2i, 
\',\Kh went to the plaintiff's house with 
this warrant. an(!, taking the plaintiff 
widi force into his custody, proceeded 
wiili him to Maiihcini. to 'Squire Dan- 
irt's office. As Wanner could not give 
l);iil, he was coniniitlcd by Danncr to the 
Ltiicaster County prison, where he rc- 
inaincil ntuil the following Tuesday 
iii-lit, .\t that lime, he was again taken 
hei'ore 'Sijuire Daiiner. where he en- 
tered a plea of guilty and was sentenced 
til piiy a line of two dollars and costs, and 
tlii- he did. }lc brought his separate 
•nit-;, on .\pril 2. ii)2i. against hoth 
iluch and Danner for arresting and ami- 
iiiiiiiiig liiiii to jail on Sunday, The 
ca-es were tried together, and verdicts 
uerc entered in favor of the jilainliff. 
The ([ueslion now presented is, whether 
the verdict against liiich. the constahle. 
i" suslainahle under the law. 

I!y the .\ct of 1705. I Sni. Laws, ch. 
J i<). see. 4. p. 25, it is provided "that no 
fier-on or persons upon the lirst day of 
ilie i\cek shall serve or execute, or cause 
in lie served or executed, any writ, pre- 
ix]it. warrant, order, judgment or decree. 
e.Kcepl in cases of treason, felony or 
iireach of the pease, but that the serving 
of any such writ, precept, warrant, or- 
der, judgment or decree shall Ije void to 
.'dl intents and purposes whatsiK-ver. and 
the per.sr>n or ])ersons .so serving or cxe- 
cuiing the same shall he liable to liie suit 
of tile parlv grieved, and to answer daiii- 
:it.'es to hiiii for doing thereof, as if he 
or ihey had done the same without any 
writ, precept, warrant, order, jiidgmciit 
or decree at all." It is admitted that the 
defendant did serve the warrant njion 
the plaintiff on Sunday, the lirst day of 
the week-, and that, under it. he took the 
plaintiff into custody, and .on a commit- 
ment issued by 'Squire Danner. placed 
iiini in the Lancaster County jail. It is 
also admitted that Ihe arrest was not for 
treason, felony or breach of the jieace. 
Without more, it follows that an aclifin 
for damages was maintainable for vio- 
lation of his rights under the .\ct of ' 
1705. It made no difference what oc- 1 



curred subseipiently. Whether he plead- 
ed guilty, or was found guilty or inno- 
cent on a hearing, could not change the 
law as declared in that act. The process 
was void, and the jierson serving it was 
liable for damages. 

In Coiunun I wealth v. ICyre. 1 S. & R. 
347, it is said; "Th6 serving of legal pro- 
cess on Sunday tends to disturb the quiet 
of that day. which it is the object of the 
law on which the prosecution is founded 
10 protect f.\ct of 2><\ April, 1794. g 
Sm. I, aw. 177). Therefore it is thai the 
serving of all Ic-al process is forbidden 
by another act ( I Sm. I-aws 25, .Act of 
1705). except in cases of treason, felony , 
or breach of the peace." In Cotumon- 
weallh c.r rrl. Volpe v. Superintendent 
of Count V Priscm. =; Dist. Rep. 6^3, 
Thayer, 1'. J., on a writ of li,il>cas c'or- 
piix. discharged a defendant, one of the 
grounds assigned being that "the officers 
violated the law in making the arrest on 
Sundav. contrary to the plain prohiiiitioii 
of the .\ct of 170?." Il is clear, there- 
fore, that the defcnilant violated the .\ct 
of 1705, and unless .some legal reason 
inlervened, it follows that he was liable 
for the (bimages which the jury found 
the iilainlift' had therebv sustained. 

The defendant, however, urges that 
the filaimiff's appearance on the follow- 
ing Tuesday, and his entry of aj.lea of 
guilty and the jiayment of a tine and 
costs condoned the offense and was a 
waiver of bis righ! to bring this action. 
Tn Comnionwealth v. Dingnian, 26 I'a. 
Superior Ct. 615. it was liekl that a jiris- 
oner may raise any <|iieslion touching the 
legalitv of his arre-^l upon a ]>n)ceeding 
10 be "dischrn-ged from custody: 1ml. if 
he has given bail to answer the charge, 
he cannot, after indictment found. rai>e 
such questions !)v motion to lpla^ll. To 
the same effect 'are Connnonwcalth v. 
Iireniian. 10,1 1'^- .^''V■ -""l other cases. 
See. also. Commonwealth v. Jayne. 3J C. 
C, R. 144. These ca.ses do not seem to 
meet the potnl at issue. While the pro- 
ceedings mav, under such circumstances, 
be considi-red regular on their face, atul 
mav, therefore, be jiroceeded with, where 
an act is made absolutely void by the law, 
a constable who <locs what is contrary to 
its ]irohibitions is answer;dile. without 
regard to the subsequent conduct of a 
defendant. .Got:)^Ie 
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I am of the opinion that the verdict is 
sustainalile as rendered, and that the rule 
for judgment non obstante veredicto 
should l^ discharged. 

Rule discharged. 

(sKE Following cask) 



C. I", of LancoHler Co. 

Wanner v. Danner 

Justices of the peace — Issue of com- 

iiiilment on Sunday — Daiiiaycs for — 

Subseqiicitl afpcuratice—Act of 170^. 

The cummitment to jiul on SunJay, on a 
charge Of n mlwlenieanor, of a (lefemlant av- 
lented on a warrant Issued on Saturdiiy is a 
viol'itlon o( the Act of 1705. and a jUBtice ot 
the peace vAm Issued such commitment 1» 
liable tor diinuigfK to the Injureil |>arty. al- 
lli'iiiiih the latter sulj.^i-fiuenlly aiiprsiretl, 
)il(>ai] Kuilty and paid a line. 

Rule for judgment for defendant n. o. 
V. after verdict for plaintiff in action for 
false inipri.sonnient. 

.S". R. Ziiiiiiicniiiiii and Joliii IS. -l/ii- 
li'iic. for rule. 

Jos. B. VVissier, contra. 

I.>eceml)er 23, 1921, Laitdis, P. J. — 

'i"his case differs somewhat from that of 
Wanner v. I'lich. April Term, 1921, No. 
50 [see preceding case], in which an 
opinion has just lieen filed, though not in 
any of the essential facts. The defend- 
ant is a justice of the peace, residing in 
the Horotigh of -Manheim. On January 
2<.), ly^i. he issued a warrant for the ar- 
rest of the plaintiff on a chat^e of vio- 
lating the school laws, and placed it in 
the hands of Howard iSuch, a constahle. 
Tn pursuance of this warrant, lluch ar- 
rested Wanner on Sunday, January 30. 
1921. and took him hefore the defend- 
ant, who, in default of l)ail, committed 
him 10 the Lancaster County prison. He 
remained there until the following Tues- 
day, when he was again brought hefore 
the defendant. He then entered a ])lea 
of guilty, and ]iaid a line of two dollars 
and costs of prosecution, amounting in 
all to %iC>.Gz,. The iilainiilT gave n.itice. 
ill accordance with the Act (if .\sscml.lv. 
and then hnnighi thi^ suit to recover 



favor of the plaintiff, and the correctne?> 
of that finding is the question now before 
us. 

The Act of 1705. 1 Sm. Laws, ch. 119, 
sec. 4, p. 25, provides "that no person ur 
liersons upon the lirst day of the \stA 
shall serve or execute, or cause to he 
served or e.reciilcd, any writ, ])recepi. 
tiuirrant. order, judgment or decree, ex- 
ce]Jt in cases of treason, felony or breicii 
of the ]icace," and then declares tliat ilie 
serving of the same "shall be void, to all 
intents and purposes whatsoever," liy ai; 
added provision, the person serving or 
executing the same is made liable to tht 
stiit of the party aggrieved and to an- 
swer in damages for so doing. This pro- 
vision is not, however, apjdicable to tbr 
present defendant, as he issued the war- 
rant on Saturday, January 29, 1921, and 
had no hand in "serving or executing t'lt 
same." Hut, when Wanner was hroughl 
before him on Sunday, Januan.' 30, he 
committed him to the Lancaster Coiiim 
iiHson in default of liail. Did he f.cr- 
form an illegal act in so doing, and, ii lie 
did, was Wanner's jilea of guilty and tin 
])ayment of a fine and costs a waiver di 
his right of action for damages? 

The Act of 1705 prohibited him fnc 
causing "to be served or executed ani 
writ, precejjt, warrant, order, udgmeni nr 
decree, except in cases of treason, fel""} 
or. breach of the peace." :\ diso)>e<li- 
eiice of the requirements of the schi"il 
laws did not fall within any of these ex- 
ceptions, and it therefore follows that ht 
had no right to commit Wanner, in de- 
fatdt of bail, to the Lancaster Coimi} 
jirison for this offense. In so tioiug hf 
violated the ]»rovision of the .Act. In 
^fcCarthy v. De .\rmit, 99 Pa. 63. Mr. 
Justice Trnnkey, in delivering the opin- 
ion of the court, said: "If a justice oi 
the peace, without reasonable cause, ma- 
liciously ortlers the arrest of a i«rson for 
l)reach of the peace or felotiy, he may be 
conii>elled to answer the injured parly in 
compensatory damages, and also exem- 
l>lary, jiroportionate to the wantnmie-- 
and o])|tressiveness of his conduct," !" 
f'.robniann v. Kirschman, 168 Pa. iS'i. 
b"ndlich, J., in the court below, sai*! 
"The lodging of an accu.sed person I'l 
[irison is not. strictly s|>eaking. by virwt 
of the original warrant or arrest, whkh 
sim])ly orders the constable to hrin^ lli^ 
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licensed before the magistrate 1^ answer' 
and Ik dealt with according to law * 
* * but by virtue of another order or 
coiiiriiitnieiit, written or oral, issued by 
the magistrate, after the prisoner has 
been lirouht before and examined by 
him. * * * If. then, the maj-istrate, 
in violation of his duty to accept bail 
utTered and thereupon to set the prisoner 
at large, causes hini to Iw removed in 
custody of a constable from his oflice to 
the prison, such ])erformance constitutes 
a new and distinct wrong, an illegal act, 
not merely an illegal omission, and^ that 
act, involving positive constraint applied 
by the magistrate to the i)risoner, com- 
pelling him to do something and not 
merely to refrain from doing something, 
constitutes a trespass, an imprisonmeiU, 
th(mgh there may have been no physical 
contact and no actual violence." In Koss 
v. Hudson. 6 V'a. Sii]>erior Ct. 552. it 
was held that ''a justice of the peace who 
illegally orders or causes the arrest of a 
citizen may be made liable in an action of 
damages: but to l)e so held liable the 
>tatute requires the preliminary notice to 
be given, so that jiroper amends may l)e 
made and expensive litigation avoided." 
Orlaily. J., in delivering the ojjjnion of 
the court, said: "The English cases are 
nriifonn on this subject * • * and 
ihe decisions of our courts are in accord 
with thoni." See. Jones v. Hughes, 5 
S. & K. 2(yj ; Kessler v. Hoffman, 9 Dist. 
Hep. 365. And in 24 Cyc. 423, it is 
stated that "the general rule is that a 
insiice of the peace who acts in a case of 
which he has no jurisdiction, or who ex- 
ceeds his jurisdiction, is liable in dam- 
ages to any party injured." On page 
426. Ihid.. it is also said tliat "want of 
malice or corrupt motive and error of 
judgment as to his jurisdiction, although 
they may go to the jury in mitigation of 
damages, will not justify or excuse a 
justice of the peace for any act done in 
e.\cess of his jurisdiction." 

In this case, the notice was given in 
.iccordance with the .\ct of March 21. 
1772. r Sni. Laws, ^6\. sec. 3: but the 
ticfcn<lant did not offer to make amends, 
and he is here defending the action on 
the ground that, by the plea of guilty, 
Ihe plaintiff waiveil all rit;ht to damages. 

This proposition I do not think is well 
founded. The trespa-s was connnitletl 



when the justice caused the plaintiff to 
be sent to ])rison. No matter whether 
the plaintift' was or was not guilty of the 
offense charged in the complaint, the jus- 
tice could not, either orally or in writing, 
commit him on the first day of the week 
without disobeying the provisions of the 
-Vet of 1705. 1, therefore, think the case 
was properl)' submitted to the jury, and 
that the venlict is a just and proper one. 

The rule for judgment noi obstante 
veredicto is for these reasons dis- 
charged. 

IWe discharged. 



Wentz Estate 



Auditor— i'raclice^Fiiidhiys bx Audi- 
tor—Weak minded person—Frand — 
ki'liiu/s by auditor on offers and ob- 
jections — Auditor proceeding without 
being qualUfied as required bv See. 47. 
pi. (cj of Act of June 7, ipiy. P. L. 
U7- 



. ■tition to the 
i jiniyinK for 



-diiii 



c.r het 



■ lit- 



. procurpd frii 
Iiiriiiilssdiy n..l.. under st-nl. wllhiiul 
luiiL critiHlileriilliiii piiHHinK to her al 
)('. iiiul Hiil<tH'(|uently, un lienrlnif of 
illtiiin. the milker of the note was 
?d mentiilly rtefeetive and a Kuanlian 
i>Kliile was nprointed. it wns Htldt 
\i\' I'lreiiniHtunres iirefeiUnx llie exe- 
■if tlie note fmpiwetl on the piiywH 
the hurilin of xhowliiK that Ihi-y 
lei' from nny taint iif Crauii in the 
linn: a\\t\ loivlnK fuiled lo mL>el thix 
, th.-y «|.]e m.t enlitled to recover on 



■eilii'ieil liy liiw. Mled bji' i 
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Sur exce])tioris to re|Kirt of auditor 
appoinled to distribute the balance 
the account of Robert Wentz, executor 
of the will of Eliza VVentz. late of Dover 
Township.- deceased, in the Orphans' 
dismissed. 

Cmirt of York County, I'a, Exce]>tions 

l.i'yan & Logan, Ksqs.. for exceptions. 

James G. Glessncr, Esq... contra. 

January 30. 1922, Ross, J. — .\n audi- 
tor was appointed hy this court to dis- 
tribute the balance on the first and final 
account of Robert Wentz, executor of 
the will of Eliza Wentz, the above nam- 
ed decenclent. He made the distribution 
and duly returned his findings of fact, 
findings of law, and schedule of distri- 
bution to this court, by his report filed 
June 1st, 1921 ; at that time the rejiort 
was confirmed nisi. On August 20th, 
KjJi, the report was excepted to by the 
attorneys for Gertrude Snydor. .\lice 
Ortmcyer and Franklin Wentz. 

The first exception was because the 
auditor rejected "the claim of Franklin 
Wentz, Gertrude Snyder and Alice Ort- 
meyer, founded on a judfjnient note un- 
der seal given to them by the decedent." 

l"l>ou an examination of the auditor's 
rejiort, pages 5. 6, 8 and 9. we find the 
fnllowing facts as found and reported 
by the auditor: 

"XI. On the 24th day of April, 1919, 
Gertrude Snyder and Alice L. Ortmeyer 
sifjned and affirmed to a petition l>cfore 
justice of the i)eace. C. K. .^^tzberger, of 
Dover Roroush, York County. Pennsyl- 
vania, and said petition was also signed 
by Franklin Went?: on April 30th. 1919, 
and affirmed lo before a notary public, 
which petition set forth among other 
things tliat the said Kliza Wentz,' by rea- 
son of age and infirmity and disease, liad 
becnnie so mentally defective that she 
was unable to take care of her property, 
and in consequence was liable to dissipate 
or lo-^e the same and become the victim 
of dc-igning persons, and was in need of 
a guardinn to take charge of her estate." : 
* * * , "and prayed the court for a 
hearing and the appointment of a guar- 
dian." "The petition was filed May 5, 



1919. The Court fixed Monday, the I'fib 
of May, 1919. at 10 o'clock A. M.. as ihc 
time for the hearing." 

"XIII. On June 11, 1919, a note. 
which is the basis of this claim, was sign- 
eel under the following circumstancf;: 
F.liza Wentz, the decedent, was on a visit 
at the home of Lewis Ortmeyer, at or 
near Mt. Royal. On said date. James], 
IvOgan, F.s(|.. counsel for Gertrude Sny- 
der, .Mice L, Ortmeyer and Franklin 
\^'ent^, received a telei>hone call from 
Gertrude Snyder requesting him to conif 
to the home of Lewis Ortmeyer, hnsbanri 
of .Alice L. Ortmej'er, and to bring some 
papers with him. Mr. Logan did as re- 
quested, also took with him Chauncey 
McConnell, who operates the elevator in 
the }[artman Building, York, Pennsyl- 
vania, which building is managed by Mr. 
Logan, and also C, E. .Artzberger, a jus- 
tice of the peace of Dover Borough. 

At the Ortmeyer home, Mr. Logan 
found Gertrude Snyder, .Mice Ortmeyer. 
and Eliza Wentz, The note was pre- 
pared by Mr. Logan, read to Eliza 
Wentz in both English and Penn- 
sylvania Dutch, and she affixed her 
mark after , her name had been 
written as maker of the note, and 
the same was witnessed by C. E. Arlz- 
berger and Chauncey McConnell. The 
note was then handed either directly to 
Mr. Logan or to Gertrude Snyder, and 
then passed over to Mr. Logan, who 
retained the same practically all the tine 
until its presentation to your auditor. 
There was no money or other considera- 
tion received by said Eliza Wentz for 
said note." 

"XVIL On September 25, 1919. a 
bearing was had . . . , on the jietition 
filed by Gertrude Snyder. .-Mice I.. Ort- 
meyer, and Franklin Wentz .... 
At the beginning of this hearing. . . ■ 
the said Kliza Wentz ' was personally 
present and was examined by . . . 
Judge Ross, and there was other testi- 
mony presented after which the court 
made a decree adjudging the said Eliza 
Wentz so mentally defected that she wa< 
unable to take care of her property, and 
in consequence thereof was liable to dis- 
sipate or lose the same. And further 
that Ibe court was satisfied that by rea- 
son of feeblemindedness and mental de- 
ficiency, the said Eliza Wentz was unable 
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lo take care of her property and was ir 
need of a guardian. The coiirt there- 
iiI>on appointed the said Robert Wentz 
and Franklin Wentz, guardians for the 
said Ehza Wentz." 

"XIX. That on June ii, 1919, the 
day the note in qnestion was executed, 
and for some time prior, the said EHza 
Wentz was so enfeebled in mind that 
slie was unable to take care of her pro- 
perty and could be persuaded to execute 
any paper presented to her by any of her 
children, and that she was not comjietent 
10 understand the meaning of any legal 
[lajier so presented. And that the con- 
dition of her mind at that time was 
know-n to Gertrude Snyder, Alice L- 
Ortnieyer and Franklin Wentz, the pay- 
ees of the note and the claimants." 

"XX With full knowledge 

of the mental weakness of their mother, 
the said Eliza Wentz, and their ability 
to get her to sign any papers they de- 
sired, the said Gertrude Snyder and 
Alice L. Ortmeycr secured the presence 
i>f their attorney on June nth, 1919. 
who prepared the papers, including the 
note in question. ;>nd had it signed by 
their motl"T I'-y the fxeroij'c of undue 
influeu'-f for the i:iir| c:<e oi "ecnrinc to 
thems. Ivc.i i>nd th'jir brother. Franklin 
Wentz, ih" cri'^ler ijnrti<i!i of the remain- 
ing estate in il:c h'" ds of their mother, 
the said Eliza Wentz." 

All the exce])tions filed, except the 
lirst, (which .is a general exception) are 
technical in their nature and refer to 
alleged errors which the auditor is al- 
leged to have committed: — In not being 
^worn before performing his duty as 
auditor; In not immediately passing 
Judgment Upon objections made to the 
production and hearing of certain evid- 
ence : In overruling certain objections on 
liehalf of exceptants : In sustaining ob- 
jections by those opposing the allowance 
of the claim of exceptants; and various 
exceptions to the credit which the audi- 
tor gave to certain testimony. 

Those numerous exceptions have been 
thoroughly analyzed by a very careful 
reading and study of the testimony sub- 
mitted to the atiditor, and returned with 
the report as the stenographer's notes. 
but we find nothing which would war- 
rant this court in reversing his conclu- 
sions of fact. I 



"The report of an auditor adjudicat- 
ing upon facts, ought not to be set aside, 
except for plain mistake, which it is the 
business of the exceptant to establish by 
affirmative evidence, where it is not self 
evident in the report:" Harland's Ac- 
counts. 5 Rawle, 323 ; Stehman's Appeal, 
5 Pa. 413; Mengas' Appeal, 19 Fa. 221. 

"An auditor's report uix»n a question 
of fact is final and conclusive, unless 
there be flagrant mistake:" Miller's Ap- 
peal, 30 Pa. 479; Mellon's Appeal, 32 
Pa. 121 ; White's Appeal, 36 Pa. 134. 

"On an apjieal, the facts will be taken 
as found by an auditor or miyiter. unless 
in case of manifest error, or plain mis- 
take:" I-andis vs. Scott, 32 Pa. 495. 

W'e have golie to great pains to ex- 
amine the evidence, the ofl'ers and rul- 
ings, on the numerous pages of the tes- 
timony as designated by the exceptant's 
4lh, 5lh and 6th allegations of error, but 
can discover nothing done by the audi- 
tor upon which a judge would grant a 
new trial on rulings in submission of 
evidence before a jury. 

It is unnecessary to further investigate 
the merits of this controversy on the 
facts found by the learned auditor, for 
we believe them to have been justly bas- 
ed upon the eidence as he heard it and 
observed the witnesses. And the undue 
advantage which the exceptants took of 
the decedent in obtaining from her an 
evidence of her indebtedness to them, 
when no indebtedness was shown or 
known to exist, is sufficient, together 
with the fact that these same persons 
had represented in a petition to the court 
of common pleas, by their respective 
oaths, that she was in such a state of 
ind that she was liable to become the 
victim of designing persons and was not 
able to take care of her proi>erty, to 
justify him (the auditor) in viewing 
their procurement of the note, now in 
question, as savoring of fraud; and, 
when that reprehensible conduct was not 
atisfactorily explained by any evidence. 
he was right in not allowing the note to 

paid out of the decedent's estate. 

That there was no valid consideration 
given for the note is evident: and, al- 
though the seal on the note imjKjrts a 
consideration, the whole evidence in the 
case leads to no other conclusion than 
that the note was obtained by the CQnviiv-[c 
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ance of the payees, without any evidence 
that a gift was to be made, or that a 
debt was to be paid. Neither was there 
any evidence which indicated that a gift 
was intended but, on the contrary, all the 
evidence surrounding the execution and 
delivery of the note indicated a lack of 
intention on the part of the decedent to 
make a gift" to the payees in the note. 
The facts preceding the delivery- of the 
note imposes on the payees a burden of 
showing that they were free from fraud 
or any taint of fraud in the transaction. 
Indeed, we can see no logical, or even 
technical, reason why the auditor's find- 
ings and conclusions should i>e reversed, 

in passing upon the rejection and ad- 
missibility of evidence, the auditor iicied, 
as far as our research has discovered, en- 
tirely within the rule, as pronuilgated by 
our a])]>ellate courts, that "In the inves- 
tigation of a question of fraud, courts 
will be liberal in the receipt of evi<!ence 
tending to disclose the true nature of the 
transaction:" (larrigues vs. Harris, 17 
I'a. 344: H. & C). R. R. Co. vs. llage. 34 
Pa, 214; rdessner vs. Patterson, 164 Fa. 
224; Connnoiiwcalth vs. Hyde, 3^ S. C. 
2fn. 

The auditor heard and decided on the 
facts, as a jury. "Where a prima facie 
case of fraud is proven, the sutficiency 
of the evidence to rebut it. is exclusively 
the province of the jury. They are to 
judge not only of the facts, but of the in- 
ference fairlv deducible from them:" IS. 
& O. R. R. Co. vs. Hage. 34 I'a. J14. 

The objection that the auditor did not 
rule upon the offers or objections imme- 
diately after they were made at the hear- 
ing, has 110 merit, for a perusal of the 
notes of tostiniony shows that, in consid- 
ering the objections after they had been 
transcribed liy the stenogra]>hcr, he in- 
varialily wrote his rulings after the olTer 
and objection, anil those rulings appear 
upon the notes of lestimnnv before the 
i-.vcq.li(.ns were filed. 

The objection thai tbe au<litor was not 
sworn hefore lie |)erfornied the -hitics of 



until the passage of the Act approved 
June 7, iyi7, P. L. 447, Sect. 47. place 
(c). The proceedings in this case siimv 
that the exceptants and their attonicyj 
never called the auditor's attention to ilie 
rcduirements of the Act of .^sseiiiblv, 
but proceeded with their whole case un- 
til the decision was rendered adverse to 
their claim. The auditor cured this. )iy 
swearing as required hy the Act. \\'e 
consider the exception as ca])tious in thi< 
particular instance, but the auditor ha^ ■ 
the conlidence of all the parties in the 
case, and the court, including the Juili;e 
who has reviewed his rulings and linil- 
ings. and is now wFiting this opinion. 

.\nd now, January 30th, 1022, all the 
exceptions are dismissed, and the aiuli- 
tor's rei>ort is confirmed. 



,11 known ihat 
f Ihe UiX and i 
i- otfice. and ll 


lie audi 
bomid 


by the 
'c at fl 
cc].! ih 


1 an an<lilor. wl 
f Ihu i,ar as ho 


n,l I'lv ' 


is otTic 



Hornbei^er v. Henry 



Cosls—llabi-rc facias f^ossessioiu'iii— 
Slii-riff's costs — Ifauliiifi and slor-uic .'i 
floods — Act II July, ipoi, P. L. 661. 
Sec. I. 

The Acl of 11 July, 1901. 1'. L. 663. St-C 1, 

ulii-li inovtcli'M Ihiit (lie HhPi-lff shall lii. ai. 

'oMi'cl nuMiniible «wta tiir help when olis-.- 

lutfly n'-i'tHivo-y. ill cxecuttnic wiiia of hi. 

|i];.o» llie hi'lji that Is nercsKary ti. iii»i"if- 
srj'.H the party !n poHHCfHlun or the i.remn.s 
iC irnlHliim-p In maile. anil to remnvc dfli^i!- 
inl'H e<HKbi (lom the premises. It i!o.-s nul 
incluii.' the haiiliiiK of the B^Min t.i Hi.i;.ii 
rir the Htoraiee paid thereon by the sheriff 

lmM'il;il Kumc sick ocrupant (if the iir.iii.s'-'. 

.\l)pc;d fnim retaxation of costs. 

Novcmlier y. 1921, 0]>inion hy Wa;- 
iier. J. — Upon a judgment in ejeclmem 
oblaineil by the plaintiff against the (it- 
fendanl. plaintiff issued a writ of /jij/'it- 
faciiis possessionem with fi. fa, for costs, 
md defendant was disjxissessed hv the 
;herftV. The sheriff's costs were taxed. 
1 hearinj; held, and an apjieal taken by 
be defendant from the retaxation of the 
■osis. The defendant clainis that the 
lir.'c item> of costs: Harvey K. Helder. 
laiilin^. S3''i,75: Junior Fire Coni]>any. 
iiiiluiiance, S.l.oo: and J. R. Andersoii. 
■lor.ige, Sio.oo, were unreasonable an'l 
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Section i , makes the following provision I 
for costs in cases of this kind: 

"For executing writs of habere facias, 
liberari facias, dower, possession, or any 
])ossessory process requiring the deliver^' 
of possession of real estate or the eject- 
ing or dispossessing of any person or 
persons or their effects, five dollars and ■ 
mileage, and reasonable costs for help, 
when absolutely necessarj', in addition, 
to costs of sale when made." 

This provides reasonable costs for 
help when absolutely necessary. The 
hel]) for which reasonable costs are al- 
lowed, is the help that is necessary to 
dispossess the party in possession of the 
premises, if resistance is made, and to 
merely remove from the premises de- 
fendant's goods. It does not include 
the hauling of the goods to some storage 
house, the storage paid by the sheriff, or 
the hire of an anilnilance to remove some 
sick occupant of the premises to a 
hospital. 

The appeal is sustained at the costs of 
the plaintiff. 



C. p. of York Co. 

!%ane Bros. & Wilson Co. v. Painter 

Plcuding^Plaintiff's statement — Refer- 
ences in statemott to copy of contract 
—/ 11 siifficie nt ai-ermen Is — Infe rences 
and conclusions. 

-AH the facta necessniy to constitute a Kood 
cause of action must be set forth In .i 
pLiintlfTs statement. 

The facts of plalntifTa statement must be 
sf-t forth exactly and exhaustively, so that 
the defendant may similarly set forth the 
i;ictB ot the defense. 

A plaintifE'a statement in which the alle- 
S'ations are ao made that no concise or re- 
sponsive answer can be made liy the de- 
fendnnt is fatally defective. 

.-V plaintiff's statement so drawn that it is 
necessary repeatedly to refer to a copv of 
n lon^ and intricate contract In order to 
ascertain the particulars of the cause of 
action: which shows that acceptance of a 
written contract was necessary and that 
such acceptance was made, without settlnB. 
forth how It was made, or how notice of 
the .acceptance was Riven to the other partyr 
and which contained statements of infer- 
ences and conclusions Instead of statements 
of facts, was stricken off. 

Sur motion to strike off the plaintiff's 
statement in Shane Bros. & Wilson v. 



Ira S. Painter, trading and doing busi- 
ness as People's Baking Company, No. 
56 April Term, 1921, in the Court of 
Conmion Pleas of York County, Pa. 
Motion allowed, 

Niles and Ncff, for plaintiff. 

Stewart and Gerber, for defendant. 

January 30. 1922, Ross, J. — A motion 
to strike off the plaintiff's statement filed 
in this case was entered February 15th, 
1921, and was argued at the regular 
argtmient court beginning Monday, Sept- 
ember 26, 1921. 

The reasons upon which the motion 
is based are stated as follows: ist. The 
statement is not in concise and summary 
form of the material facts on which the 
party relies for their claim as required 
by the fifth section of the Practice Act 
of 1915. 2nd. The allegations contain- 
ed in the several paragraphs of the plain- 
tiff's statement are not consistent with 
the co])y of the alleged contract attached 
thereto. 3rd. The remedies claimed in 
the plaintiffs' statement are different 
from and co?itradictory to those provid- 
ed in the contract for a breach thereof. 
4th. The said statement avers that the 
contract declared on, was accepted and 
confinned by plaintiff and defendant was 
given due and timely notice. But wheth- 
er it was notice of such acceptance or 
when or whether in writing or not does 
not appear; and if in writing no copy 
is attached. 5th, The paper attached 
to said statement and alleged to be a 
copy of the contract is not marked 'Ex- 
hibit A.' It is in such fine print and so 
attached to said statement as to be illegi- 
ble — and on accoimt of certain cabalistic 
marks cannot be understood without ex- 
planation and these marks are not ex- 
plained in the plaintiffs' statement." 

The 5th section of the Practice Act 
of 1915 provides that: "Every pleading 
shall contain, and contain only, a state- 
ment in a concise and summary form of 
the material facts on which the party 
pleading relies for his claim," An ex- 
amination of the plaintiff's statement 
discloses that it is divided into fourteen 
paragraphs. The fourteenth paragraph 
reveals the items and amount of the . . 
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plaintiff's claim as follows: "By reason 
of the premises, there is justly, legally 
and eijtiitably due from the defendant to 
the plaintifT, the difference between the 
purchase price at §12.90 per barrel or 
the 310 barrels, according to the con- 
tract. Exhibit A, and the said price of 
$8.75 per barrel, the price obtained 
said resale, anioimting to, to 

wit $1286,50 

",\lso the said demurrage 
charges ace u red at New 

Freedom 8; 

"Also said reconsigning charge 

at Xew Freedom ; 

".Also said additional freight 
charges from New Freedom 
to I larrishurg 102,76 



"Making a total of jilaintiff's 

claim of S'483.26 

"with interest (hereon from January 14, 
]i»2r, and there arc no items of set off, 
defalcation or counter claim, justly, le- 
gally or equitably ai>])licable thereto." 
Thai ])aragraph shows that it is a mathe- 
matical deduction from the premises, 
i. e.. advance statements: consequently. 
we must go to the advance statements 
for cxiilanation. 

■We find Paragraph I. The plaintiff 
is a corporation doing busines.s at Minn- 
eapolis, Minnesota. Paragraph III. 
This acliou is based U[)On a written con- 
tract, signed by the said defendant, on or 
about Sei)teinber 21. lyjo; "C. H. lioll- 
inger, salesman," who solicited the said 
contract, "and after its signature by the 
ilefeudant. forwarded the same to jilain- 
tiff at Minneapolis, Minnesota, for ac- 
cejitance by plaintiff and performance 
upon ])laintifT's jiart at Minneapolis. 
Minnesota. Said contract was .... 
accejited and confirmed by plaintiff, of 
which acceptance and conllrmation de- 
fendant was given due and timely no- 
tice." The said paragrajth HI then 
states. ".\ true and correct copy of said 
contract is hereto attached and marked 
ICxhibit 'A.' " This reijuires us to ex- 
amine the only exhibit attached to the 
statement. aHhough it is not designated 
as an "exhibit" on its face, and we find 
a printed paper, so attached that it is 
iniiHissible to ascertain what it is be- 
ciuise the binding by which it is attached 



to the sworn statement conceals some- 
thing of the printed matter. By an ef- 
fort which nearly fractured the binding, 
we discover the word^ "contract." Ile- 
neath, still concealed by the binding, we 
find the printed word "Dated," followed 
by the type-written "Sept. 21, i9>o." 
The visible part of the exhibit then con- 
tinues. 

"Shane Bros. & Wilson Co., of Minn- 
ca]>olis, Minn., agrees to sell to People'.; 
Baking Co., of New Freedom, Pa., who 
agrees to purchase from seller, at Minn- 
eapolis, Minn., at the price or iirice,';. and 
in the quantity, or quantities, stated be- 
low, and on the terms and conditions and 
sidiject to the agreements stated Wlow 
and ON" THI-: B.VCK HEREOF, the 
following described goods: 

Numl>er Packages 

Bbls, Flour 
Tons Feed Size Kind 



310 



Conf. 
9-21 



Price 
liraud Flour i>er Bbl. 

Feed per Ton. 
Gardner's Best ?I2.90 

Net 
"Ship to Peo])lc's Baking Co. 
"Destination: New Freedom, 
"To be shipped : 60 days 

"Question: Is buyer hereafter to fur- 
nish directions for shipment for the 
al»ove goods within the time, or time*, 
last above written? .-\NSWER: Yes. 
"Railroad delivery desired at destina- 
tion: i'enna. R. R. "Price terms: Net. 
Terms of Payment: Arrival. Draft 
with Bill of leading attached Ihrough 
First Nat. Bank of New Freedom. Pa. 
"Freight allowed by seller lo New Free- 
dom, T'a., at Rate in Effect on Date 

"Par. I. Subject to limitations herein 
seller's wrongful failure or refusal to 
substantially perform its part of con- 
tract, shall authorize buyer to purchase, 
within 30 days after seller's breach, in 
open market at manufacturer's prices, 
in (juantity e(]ual to that which seller 
fails or refuses to ship, goods of the 
same quality as herein contracted for, 
and recover, as liquidated damages, ex- 
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cess of price so paid over purchase price 
herein. There are no representations, 
guaranties or warranties except such as 
iitay be written on face hereof, nor any 
collateral agreements. The agreements 
and provisions printed on the back here- 
of are made part hereof. 

"Par. 2. On breach of contract by 
Imver, liquidated damages shall be recov- 
erable by seller, as follows : 

"ist: As to any of above goods ship- 
ped which buyer, wrongfully fails or re- 
fuses to pa}' for or accept, seller maj' 
resell same at public or private sale, 
without notice, and recover from buyer 
thereon difference lietween purchase 
price thereof herein contracted and price 
obtained on resale, if latter be less than 
former; also all incidental loss, such as 
salesman's time and expense, demurrage, 
storage, cartage, additional freight, re- 
consigning cliarges, etc.. and any carry- 
ing charges unpaid on such goods. 

"and : As to any of the above flour 
remaining unshipped by reason of the 
buyer's breach, seller shall recover dam- 
ages as follows, (a) a sum e<jual to 4c 
inulliplied by the number of bushels of 
grain retpiired to make such unship])ed 
flour, figuring 434 bushels to the barrel 
of flour: plus (b) a sum equal to 2c 
multiplied by the' said numl>er of bushels 
which stmi shall he calculated for each 
30 days or fraction thereof, intervening 
l>etiveen date of this contract and date 
of breach : phis also fc) amount of de- 
cline if any. per bushel from date of 
this contract to date of breach, in the 
highest closing price at Minneapolis of 
said grain, such price to be, except as 
to Durum and Rye flour. No. r North- 
ern Spring Wheat ; as to Durum Flour, 
No. I Amber Dnrum and as to Rvc 
flour. No. 2 Rye, 

"In case of a rise in such price of 
such grain between said dates, instead of 
a decline, seller shall recover the sums 
at (a) and (b) above, less a sum deter- 
mined by niultipling amount of such rise 
]>er bu., by said number of bus., such 
prices on date of contract and date of 
breach being taken to determine amount 
of decline or rise per bu. Any carrying 
charges paid on such flour only shall 
also be deducted from seller's said re- 
covery. If there is neither rise nor de- 



lis 

cline in such price, seller shall recover 
the sums at (a) and (b) above, less such 
carrying charges paid, if any. As to 
feed, or other mill products, so remain- 
ing upshipped, if any, seller shall re- 
cover difference (less freight allowed 
thereon, if any) between purchase price 
thereof herein contracted and value 
thereof, to .seller, in carload lots, at 
Jlpls.. based on its minimum selling 
price on date of breach, if latter be less 
than former. 

"Shane Bros. & Wilson Co., Seller, 
"By C. H. Bollinger, Salesman, 
"People's Baking Co., Buyer. 
No. 3029, "By Ira S. Painter." 

On the back of this printed agreement 
are six t>ther most intricate paragraphs, 
setting forth conditions, agreements, re- 
strictions, requirements and exceptions, 
which are most tiresome and puzzling 
when read in connection with the several 
paragraphs of plaintiff's declaration or 
statement of claim. 

In connection with the stated fact in 
the III paragraph of the statement, 
which informs us that the "action is 
based ujmn a written contract :" the XI\' 
paragraph, which gives the amount 
which the action is brought to recover, 
we have examined the "written con- 
tract," as described and partly analyzed 
in our foregoing observations, but we do 
not know just what the plaintiff' expects 
to legally prove without a further ex- 
amination of the statement of claim. 

We find in the IV paragraph of the 
statement that "On or about November 
10. 1920, being before the shipping date 
of the 310 barrels of flour, the subject 
of said contract, Exhibit A, defendant 
clearly informed plaintiff that he would 
not i>erform said contract Exhibit A, 
and directed and requested the plahitiff 
to cancel said contract." 

Here was a declaration of the state- 
ment which requires the defendant to 
again consult the alleged basis of the 
action, the contract Exhibit A. We find 
nothing there which gives us sufhcient 
information as to what the term "clearly 
informed" means, or what language was 
used when defendant "directed and re- 
quested the plaintiff to cancel said con- 

""'i^t-" , ,_...,. ^^Ic 
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It is equally impossible to find out 
just what was the "shipping date of the 
310 barrels of flour," or whether the 
alleged information that defendant 
would not perform the contract was 
written or verbal. The defendant must 
have the information which would en- 
able him to definitely answer these al- 
legations. The allegations seem to be 
only matters of conclusion or conjec- 
ture and are not statements of fads such 
as the Act requires; Scraiiton Axle & 
Spring Co. v. Scranton Board of Trade, 
29 D. R. 783. 

The other allegation of the same para- 
graph states that "in accordance with the 
terms and provisions of the said con- 
tract. Exhibit A, j>laintitT entirely disre- 
garded the said conduct of defendant, 
and, on or about November 16, 1920, 
notified the defendant that the car con- 
taining the said flour would be forward- 
ed, in accordance with the terms and con- 
ditions of the said contract." Again we 
are forced to refer to the contract, and 
tediously wade through the labyrinth of 
terms, conditions, requirements, agree- 
ments and parenthetic subdivisions, be- 
fore we discover that the contract gives 
no explanation of the statements. 

So, after studying the statement with 
all its allegations, we must conclude that 
it does not give the defendant such a 
concise summary form of the material 
facts as would enable the defendant to 
concisely answer them in the maimer re- 
quired by the Act The Practice Act 
of 1015 must be held to mean that when 
actions are brought in the manner pro- 
vided by law, the pleadings shall be con- 
ducted in the manner by that statute de- 
fined": Spang & Co. v. Adams Express 
Co., 75 Super. Ct. 107. "All the mater- 
ial facts necessary to constitute a good 
cause of action or defence must be sta- 
ted," "that is to say, every fact that must 
be either admitted by the other side or 
proved in order to establish the party's 
case": Pennsylvania Practice Act of 
1915 (Second Edition) by David Wer- 
ner Amram, i)age 34. "The facts of 
plaintiff's statement must be set forth 
exactly and exhau.stively, so that the de- 
fendant may similarly set forth the facts 
of the defence, thereby the issue is 
brotight out with certainty and clear- 
ness:" Ibid. 



A .-icrutiny of the plaintiff's statement 
in this case will show that the allega- 
tions are so made that no concise or re- 
sponsive answer can be made by the de- 
fendant. Another defect in the state- 
ment exists in paragraph III, which al- 
leges that the contract as signed by the 
defendant was forwarded to the plain- 
tiff, of which acceptance and confinma- 
was "accejjted and confirmed by plain- 
iff, of which acceptance and confirma- 
tion defendant was given due and tiniely 
notice." There is nothing in the state- 
ment or the copy of the contract exhi- 
biied, from which we can learn just 
what the person who drafted the state- 
ment, or the person who swore to the 
facts in the statement, meant by "due 
and timely notice." If it was a verbal 
notice, the method or words used in 
giving the notice should be given. If in 
writing, a copy should be attached to or 
given in the body of the statement. Xo 
such requirements appear. The state- 
ment only leaves us in a quandary as to 
the significance of the terms "due" and 
"timely," or in what terms the allf^ed 
acceptance was made. 

Quoting from Smith on Pennsylvania 
Practice -\ct, page 44, "A statement 
which contains inferences and conclu- 
sions of law violates the provisions of 
Section 5 of the Practice Act of 1915. 
and will be stricken off on motion": 
Citing, Kentiedy v. Scranton Rwy. Co., 
21 Kack. 66: 29 Dis, 751. "A statement 
imder the Practice Act of 1915 must 
contain, and contain only, facts without 
mention of inferences, legal conclusions 
or any qualification whatever. The rule 
of .strict construction applies, and the 
only safe course in pleading is to strictly 
adhere to the restrictions prescribed bv 
the Act" : Citing. Powell v. D. L. & W'. 
R. R. Co.. 20 Lack. 306; Delanev v. 
Chester, 26 Dist. 62. 

The 1st, 2nd, 3rd and 4th reasons 
which the defendant assigns in support 
of his motion, are sufficient to warrant 
the court in granting the motion. 

And now, January 30th, 1922, the 
plaintiff's statement is stricken off, and 
the plaintiff is granted fifteen days from 
this date to file another statement of 
claim in accordance with the foregoing 
opinion. 
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Barton v. Saylor 

Contract — Promise to marry 'onthout 
time fixed for marriage — Limitations— 
Plaintiff's statement. 



Where a contract to marry does not (Ik a 

time Cor the man-laKe, It will be premimed 

that the lime Intended foi- the mivrrlaKe Ih a 

rvttsonable time after the date of the asree- 

ment: and. In determining what Is a reason- 

I ahle time, the age of thi' partleu, their pe- 

I cuutary abiiity and the ci rcumatances of the 

I Fuse are to be talcen into consideration. 

! The statute of limitations is nut a defense 

of which the court will take judicial notice 

on the plaintifTs prpsentation of the case, 

I •'itlier In the declaration or at the trial. 

i A plalntlfTs statement In an action for 

hrpach of promise to marry which shows 

ihnt the promise was made more than six 

ypara before the bringlnR of the action, and 

»'hlch does not show that a time for the 

marriage was Ilxed, was sustained. 

] Sur defendant's motion for jtulgntent 
' on questions of law raised by the affida- 
vit of defense in Winona B. Barton v. 
I Danie! P. Saylor, No. 99 August Term, 
I iqai, in the Court of Common Pleas of 
I York County, Pa. Motion refused. 

Donald Yost and Jacob E. Weaver, 
for plaintiff. 

Amos IV. Herrmann, for defendant. 

I March 27, 1922, Ross. J. — The siini- 
nions was issued in accordance with the 

! praecij>e field by plaintiff's counsel, and 
was served on the defendant, June 25th, 
1921. The suit is to recover damages 

, for breach of promise to marry. 

The plaintiff's statement, filed on the 
siinie flay the summons was issued, re- 
cites in paragraph I, "That during the 
month of March, 1908, at the county 
aforesaid, the defendant, in considera- 
tion that the plaintiff had then and 
ihere promised lo marry him, the said 
defendant, then and there agreed to 
marry the plaintiff; that the .said prom- 
ises and agreement between the defend- 
ant and plaintiff were orally made." Par- 
agraph III alleges that the defendant 
neglected and refused to marry said 
plaintiff "and is wrongfully almtit to 

. inarry one Ruth M. Althoff." 

The defendant's affidavit of defence 



is the plea that the action is barred by 
the statute of limitations. 

This is not a defense of which the 
court will take judicial notice on the 
plaintiff's presentation of her case, either 
in the declaration or at the trial, for sub- 
sequently developed facts might render 
the plea, or any defense founded upon 
the plea, irrelevant : Barclay v, Bar- 
clay. 206 I'a. 307; Carter v. Vandergrift. 
74 Pa. Sup. Ct. 26. 

It will lie noticed that the statement 
does not allege that the alleged promises 
and agreement stipidated any time at 
which the marriage was to take place, 
therefore the presumption is that the 
time intended for the marriage to take 
place would be a reasonable time after 
the date of the agreement. "In deter- 
mining what i,s a reasonable time, the 
age of the parties, their pecuniary .ibil- 
ity and, in general, the circumstances of 
the particular case, are to l;e taken mto 
account :" Wagenseller v. Summers, 97 
Pa. 465. "if the- facts and circum- 
stances are not clearly established and 
the evidence as to them is conflicting, the 
question is for the jury, under proper 
in.structions from the court as to the law 
governing it:" Springfield F. & M. Ins, 
Co. V. Brown. 128 Pa. 392; American 
Fire Ins. Co. v. Hazen, no Pa. 530. 

And now, March 27th, 1922, the 
question of law raised by the affidavit of 
(lefence is. at this time, for the foregoing 
reasons, decided against the defendant. 
who is required to tile, and serve upon 
the plaintiff or her attorney, a supple- 
mental affidavit of defence within fifteen 
days from this date. 



Greiner, Extrx., v. Lewellyn 

Taxalion^Federal tax of estates — 

Transfer— State collateral tax— Act of 

Congress of September S, 1916. 

L'ndcr Act of Congress of Kept^mber 9, 
1916, '39 Statutes T56-T7T, and amendments 
thereto, the executrix of an estate woa held 
liable to pay an estate Federal tax Imposed 
ui.on the transfer of the net estate of deeed- 
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state of Pennsylvania. Tliis lax was Im- 
posed upon the "tiaiisler," and it would lie 
immaterial whether the assets of the eiitate 
consisted of n on -taxable se o 11 ri ties or not. 

The estate Federal tax imposed by Act of 
Consreaa of September S. 1916, 39 Statutes 
758-777, iB to be levied after the collateral 
inheritance tax rciiuired to lie paid to the 
State of Pennsylvania has lii'cn deducted, 
and where this was paid under piotest, the 
court directed the internal i-evenue collector 
to refund the amount so paid. 

Action to recover taxes. \o. 2200 
November Term, 1919. District Court 
of I'niled States, Western District of 
Pennsylvania. 

W. D. Sleuart, for ijlaintiff. 

B. B. McGninis, for defendant. 

August 27, 1921, Orr, District Judge. 
^This is an action brought by the plain- 
tiff to recover taxes which she claims 
have been illegally as.sessed and col- 
lected. The parties, by writing filed, have 
waived trial by jury and have agreed that 
the issues involved be tried and deter- 
mined by the court, with a reservation of 
the right of review, etc. The parties have 
also agreed upon the facts and their 
agreement may be summarized as fol- 
lows : 

The plaintiff, pursuant to the provis- 
ions of Title II of the Act of Congress , 
passed September 8th, 1916, 39 Statutes 
756-777 and amendments thereto, said 
Title II being further entitled "Estate 
•Tax:" and pursuant to instructions from 
the Commissioner of Internal Revenue, 
tiled her return as executrix aforesaid, 
on Internal Revenue Department form 
706. At the time of making said return, 
plaintiff protested against the inclusion in 
said return, of the value of the bonds of 
jTolitical subdivisions of the State of 
Pennsylvania, which belonged to the es- 
tate in her hands, and also the inclusion 
therein of the amount paid by plaintiff 
for the collateral inheritance tax imposed 
by the law of Pennsylvania, asserting the 
non-liability of said items under said Act 
and its amendments. Xotwithstanding , 
the plaintiff's protest, the defendant, ac- 
cording to instructions from the Com-' 
missioner aforesaid, assessed the plain- 
tiff for the purjjose of said estate tix, 
$40,417.34, which amount included the 
percentage upon that portion of the es- 
tate embracing the value of such bonds. 



and as well the value of the part of the 
estate paid to the State of PennsyU-ania, 
as a collateral inheritance tax. On the 
demand of the defendant, and to avoid 
the payment of interest and penalties, 
the plaintiff, on March 26th, 1919, paid 
the amount of said assessment, at the 
same time making protest in due form, 
with notice of intention to proceed for 
the recovery of that portion of the 
amount which plaintiff claimed should 
not be included in the assessment. 

On March 29th, 1919, the plaintiff 
duly filed with the defendant, her peti- 
tion for refund and on April 7th, 1919. 
the Commissioner of Internal Re\'enue 
notified plaintiff that her petition for re- 
fund was refused. The portion of the 
estate tax assessed by the inclusion of 
the bonds of political subdivisions of the 
State of Pennsylvania, is $9,117.25. The 
portion of the estate tax assessed by the 
inclusion of the amount paid to the Stale 
of Pennsylvania as collateral inheritance 
ta,\es is $2,817.69. 

Referring to the Act of Congress, we 
find Section 2 provides "that a tax * * 
* is hereby imposed upon the transfer 
of the net estate of every decedent dyii^ 
fter the passage of this .-Xct.,, etc. By 
the very terms of the Act, the tax is im- 
posed upon the transfer only. The 
amount of the tax is to be ascertained 
from a consideration of the net estate 
and the application thereto of percent- 
ages varied in proportion to the amount 
thereof. 

That Congress has power to impose a 
tax upon the transfer or passing of a de- 
cedent's estate is un(|uestionably deter- 
mined by the case of Knowlton v. Moore, 
178 U. S,, 41. But it is urged that where 
the bonds of political subdivisions of a 
state are included in the net estate of a 
decedent, ascertainment and assessment 
of the tax under the statute is in effect a 
tax uj)on the bonds themselves and there- 
fore a tax upon one of the instrumental- 
ities of the state government, and reli- 
ance is placed, to some extent, upon the 
decision of the Supreme Court in P(J- 
lock V. Farmers' Loan & Trust Co., 157 
U. S., 429, which, inter alia, emphasized 
the principle that "a tax upon inc(Miie de- 
rived from the interest of bonds issued 
by a municipal corporation is a tax upon 
the power of the state and its instrumen- 
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tali ties to borrow money and conse- 
(juently repugnant to the Constitution of 
theiriiited States." 

We cannot pause to note the ultimate 
effect upon municipal bonds by the ap- 
plication of the estate tax and the uUi- 
mate effect upon them by the application 
of an income tax or any similarities that 
may suggest themselves. We should 
only note the difference between them as 
pointed out and determined by law. The 
tax upon the income from municipal 
bonds is in effect a tax upon the said 
bonds. The estate tax is not a tax upon 
the income of uixin the bonds, it is a tax 
upon the transfer thereof, if either bonds 
or income therefrom, or Ixith, are in- 
cluded in the net estate as ascertained un- 
der the provisions of said Act, 

In Plummer v. Coler. 178 U. S., 115. 
it is squarely decided that a state, in as- 
sessing a tax ui>on the fight or privilege 
of taking property by will or descent. 
may lawfully measure or fix the amount 
of the tax by referring to the value of 
the property passing ; and the incidental 
fact that such property is composed, in 
whole or in part, of Federal securities, 
does not invalidate the state tax. or the 
law under which it is imposed. That case 
is but slightly different from the case at 
bar. There, the securities were bonds of 
the United States : here the securities are 
bonds of political subdivisions of the 
Slate, The bonds in that case have the 
same relation to the taxing power then 
being exercised as the bonds in this case 
have to the taxing power exercised here. 
As stated in Pollock v. Farmers' Loan 
& Trust Company, supra fat bottom of 
page 583) : 

"The constitution contemplates the in- 
dependent exercise by the nation and the 
state, severally, of the constitutional 
powers. 

"As the states cannot tax the powers. 
the 0])erations, or the property of the 
United States, nor the means which they 
employ to carry their powers into exe- 
cution, so it has been held that the 
United States have no power under the 
constitution to tax either the instrumen- 
talities or the property of a state. 

"A municipal corporation is the rep- 
resentative of the state and one of the 
instrumentalities of the state govern- 
ment," 



It seems plain, therefore, that under 
controlling decisions, the portion of the 
lax, to wit, $9,117.25, paid by the plain- 
tiff, was lawfully assessed, because it 
was a tax, not upon the bonds, or their 
income, but upon the transfer or passing 
thereof, because the value thereof was 
included within the net estate as deter- 
mined under the provisions of the Act. 

We take up now the claim of the plain- 
tiff' so far as it relates to the inclusion in 
the assessment of the amount paid by 
plaintiff to the State of Pennsylvania as 
collateral inheritance tax, which amounts 
to $2,817.69. In the disposition of this 
([uestion, we are controlled by the decis- 
ion of the Circuit Court of .-Appeals for 
the Third Circuit in the case of Lederer, 
Collector, v. Northern Trust Company, 
et al., . . Fed. Rep afifinning North- 
ern Trust Company et al. v. Lederer, 
Collector, 257 Fed. Rep., 812. It was 
expressly ruled in that case that the col- 
lateral inheritance tax of Pennsylvania 
is an estate tax and therefore a charge 
against the estate, and the amount of 
such tax should be deducted from the 
gross amount in ascertaining the net es- 
tate, before the tax upon the transfer 
thereof is assessed, under the Act of 
Congress above mentioned. It follows, 
therefore, that the plaintiff should have 
been allowed a deduction from the 
amount paid by her, of $2,817.69, being 
that portion of the estate tax assessed on 
the ]>art of the estate of plaintiff's deced- 
ent paid out for collateral inheritance tax 
in Pennsylvania. 

Tudgnient must therefore be entered 
in favor of the plaintiff and against the 
defendant, for the sum of Two thousand 
ei8;ht hundred seventeen and 6q/icx) 
($2,817.69) Dollars, with interest there- 
on from, the date of payment^March 
26th, 1919. 



. p. ot Delaware Co. 

Bartlett v. Ledyard 

Afpchanic's lien — Practice — Curtilage 
-Motion to strike off Hen as to part of 

lands — Judgment on Hen. 

I to strllce o 
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ord, nor to strike olT the Hen aa to landi 
not a necesEury curtilage of the structure. 
After a triad on a acir* faoiam the coun 
may restrict the JudKment to land reason- 
ably necessary tor the use o( the structun 
levied. 

Petition and rule to have curtilage re- 
stricted. 

Matthew Randall, for petitioner. 

/. S. Oberly, contra. 

Kovemlier i, 1921, Broomall, J. — The 
plaintiff, having furnished work and 
materials in the construction of a build- 
ing for defendant, filed a mechanic's lien 
against the said building and the real es- 
tate upon which it is situate, described 
as Lots 558, 559 and 569 on the plan of 
Lansdowne Borough, describing the said 
lots by metes and bounds as an entirety. 
The building was built on one of the 
said lots and the defendant contends that 
the other two lots are not appurtenant to 
the structure and reasonably needed for 
the general purpose for which said 
structure was made, and applies to the 
court to have the lien stricken off as to 
the other two lots. It is not apparent on 
the record that these tots are not appur- 
tenant to the structure and reasonably so 
needed. It would require evidence de- 
hors the record to establish this conten- 
tion. No evidence in support of this 
contention has been presented, and the 
j)laintiff denies by an answer filed that 
the said two other lots are not a neces- 
saty curtilage of the structure. 

This proceeding is under Section 2^ of 
the Act of June 4, 1901, P. L. 431; 
Stewart's Purdon, Vol. 3, Page 2493. pi. 
38. This section is "Any jiarty having 
a lien against, estate in, or charge u|>on 
the property included in such claim, may 
file his pettion, under oath or affirma- 
tion, averring * * * that thi claim 
is filed against more land than should be 
justly included therein. And the court 
is empowered to make such order or de- 
cree as the f.icts shall warrant." 

It has been held in Hiestand v. Keath. 
22<). Pa. 149. that this section does not 
authorize the court on application of the 
owner to strike off a lien regular on its 
face for matters dehors the record, and 
this because the statute gives ample 
remedy to the owner for relief on a 
scire facias on the lien, and he has a 



remedy provided to speed the determi- 
nation of the question. In short, it is 
held that the owner cannot have relief 
under this section for matters dehors the 
record. Our attention is called to the 
case of Black v. Hartrick, 247 Pa. 504, 
wherein it is stated "that if the curtilage 
described contains more land than should 
be justly included therein, section 2^, of 
the .\ct of June 4, 1901, P. L, 431, fur- 
nishes an ample remedy to have the same 
restricted to what may be reasonably 
necessary." No reference is made in 
this case to Hiestand v. Keath. In 
Hlack V. Hartrick, there had been a trial 
on the scire facias on the lien. All of 
the facts were upon the record, and 
therefore this statement docs not contro- 
vert the proposition that the owner may 
not have relief for matters dehors the 
record. The same may be said with re- 
spect to Bennett v. Hartrick, 61 Pa. 
Supr. Ct. 456. 

The petition of the plaintiff is there- 
fore refused. 



C. p. or Northampton Co. 

Primavera v. Jennings 

Practice — Discharge from Arrest — Act 
June I, 1915, P. L. 704. 

I'nder the provisions of the Act. June 1, 
L91S. v. Jj. 704, the court Is given discretion- 
iry power to hoid or dlscharRC from arrest 
a d(-fen(lant In an action at trespass it smtia- 
fled that all the provisions of the Act hav* 
hcen complied with on the part of the de- 
fendant. 

Sur rule to show cause why defendant 
should not be discharged from arrest on 
a capias ad satisfaciendum sur judgment 
on a verdict. Rule absolute. 

Smith, Paff and Laub, for plaintiff. 

Everett Kent, for defendant. 

December 5, 1921, McKeen, J.— This 
is a rule to show cause why the defend- 
ant in the ai)Ove stated case should not 
l>e discharged from arrest on a capias 
d satisfaciendum issued sur judgment 
on a verdict rendered in favor of the 
plaintifl' and against the defendant in an 
action of trespass. 
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Tlie proceeding is brought under the 
|irovisions of the Act of June i, 1915, 
!'. L. 704. entitled "An act providing for 
ihe discharge of persons arrested or held 
«n process issued on a judgment obtain- 
ed in civil actions." In accordance with 
ihe provisions of the Act, notice w 
U'iven to plaintiff and the other creditors 
of defendant. At the hearing in open 
court, it appeared defendant was the 
owner of household goods to the value 
of fifty dollars and was unable to pay 
ihe judgment. It further appeared that 
alxiut the first of April. 1919. defendant 
entered into partnership with Walter 
Hoffman in a garage business which was 
unsuccessful and terminated in Sei>tem- 
l>er, 1919. The defendant wa.s the owner 
of an automobile which lie transferred to 
his partner subsequent to the verdict 
rendered in the above stated case a 
contribution towards his .share of the 
])artnership indebtedness. The plaintiff 
contends that defenedant is not entitled 
to discharge for the reason that the auto- 
mobile was transferred, with intent to 
avoid jaynient of the judgment, which 
is not sustained by the evidence. The 
fourth section of the Act jirovides; 
"I'pon the hearing of the rule the peti- 
tioner shall be required to answer all 
questions put to him. and shall produce 
mU books and papers required of him; 
:in<I if it shall appear to ihe court that 
ihe i)etitioner is without means or pro- 
perty with which to pay the judgment. 
and that he has not secreted or assigned 
any. 01 his property so as to avoid the 
payment of the judgment, the court may 
di.scharge him from arrest * * *." 
Under this phraseology, the court is giv- 
en discretionary power to hold or dis- 
charge if satisfied that all of the provi- 
sions of the -Vet have been complied with 
on the ]»art of the defendant. While 
mere compliance with the j)rovisi<ins of 
the .\ct would not I'ltso facto entitle the 
defendant to a discharge, DeManv v. 
Wainer. 25 Dist. Rep.. 687, vet, under 
the circumstances of the present case, 
we would not feel warranted in requir- 
ing the defendant to surrender himself 
into cii.'tody. 

.And now, December 5, 1921. rule ab- 
-olute.' 



Barton's Estate 

Dcccdtiif's estate — Auditor's rcfurt — 
Auditor's adjudication of fads — B.rcc/*- 
lioiis to auditor's report — Claims against 
decedent's estates — Stale claims. 
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Sur e.>:ccj)tions to report of James O. 
rdessiier. auditor a]>pointed by the ( )r- 
])hans' Court of "I'ork Counly, I'a., to 
distribute the balance on the first and 
final account of Harriet Stewart and 
William J. Harion, administrators of the 
estate of Salinda Harton. late of Delta 
Horougb. deceased. I'.xceptions dis- 
missed.. 

The exceptions were as follows: 

"1. The auditor erred in not award- 
ing to the claimant the amount of her 
claim for Ixiard and washing, 56 weeks, 
<ii $4.00 per week, from March 16. 1916, 
to A|)ril 15, 1917, $J24.oo. 

"2. The auditor erred in not award- 
ing to the claimant the amoimc of her 
claim fiir 3 weeks' care and nursing dur- 
ing the time set forth in exception 'l,' rt» 
$J5.cX) per week, to wit. S75.00. 

"3. The auditor erred in not award- 
ing to the claimant the amount of her 
claim for 35 weeks' care and nursing in 
illne.ss from March 19, 1919. to Deccni- 
ber 22. 1919. (ri $25.00 per week, to wit. 
S875.OO. 

"4. The auditor erred in tinHiiig that 
the claimant was entitled tb'ltut four- 
teen weeks' care and nursing, instead of r , 



lyo 
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55 weeks' care and nursing, in the last 
illness of the decedent. 

"5- The auditor erred in finding thai 
$10 was the proper amount ]ier week for 
services such as rendered by the claim- 
ant to the decedent, instea<l of $2: 



week. 



; l>e 



"6. The auditor erre<l in not award- 
ing to the claimant the full amount of her 

Jacob E. iVcoi-cr. tor cxceplions. 
J. Thiiriiwii Atkins, contra. 

March 27. 1922. Ross, J.— It iippears 
from the records and the report of the 
auditor that Selinda Llartoii, the deced- 
ent, died at Delta [the aforesaid Ixir- 
ough). on the 22(.\ day of December, 
igiy, intestate, leaving to survive her no 
relatives excejn collateral heirs. Ijeing 
nephews and nieces, children of deceased 
brothers and sisters. 

The balance on the account for dis- 
tribution appears to lie $4.4U(.45- The 
number of equal parts into which this 
Iialance was distrilmted by the auditor, 
after having deducted the costs of audit 
and the awards to claimants against the 
estate was nineteen that is, there ap- 
peared to exist nineteen surviving col- 
lateral heirs of the decedent at the time 
of the distribution. 

Jeannette H. I'arton. by her atti:)rney, 
presented to the auditor a bill, amounting 
to $1411.00. which she confeuds is the 
total amount due her out of the deced- 
ent's estate for services rendered the de- 
cedent in her lifetime, and for trouble in 
holding her funeral from claimant's 
dwelling, a lounge which was used by the 
decedent which had to be destroyed. an<I 
clothing used for burial of decedent. The 
items of the claim were as follows : 
Boarding and washing. 56 
weeks, (a' $4.00 jjer week, 
from March ifi. 1916, to 

Ai)ril 17. iyi- $ 224.00 

3 \veeks' care and nursing in 
illness during that time, (a 

$25,00 per week 75-Oo 

Boarding and washing, 37 
weeks, (a S5.00 per week, 
from March 19, 1919, to De- 
cember 22, 1919. less 2 weeks 

—35 weeks 175.00 

35 weeks' care and nursing in 



illness during that lime, (n 

S25.00 |»cr week 875.00 

Holding funeral at house 2;.oo 

Lounge destroyed 27.00 

Clothinsr for burial lo.on 

Total ' $i4r!.0o 

'J'hese claims were all objected to ljy 
the counsel representing the estate, ex- 
cei>t the claim for holding the funeral 
from the house of claimant. $25.00. .\n 
abundance of testimony was heard In 
the auditor in supi^rt of and against the 
claims, and the auditor rqx>rted as hi> 
findings of fact, substantially as follows: 
The decedent, at the time of her death, 
was "almut seventy-two years of age." 
She "died on the 22nd day of Decem- 
l>er. 1919." Front about the middle of 
March. 1916. to the middle of .\pril. 
1917. .the decedent was staying with the 
claimant. The latter part of her stay 
with claimant, she was ill for about three 
weeks, during which time she was at- 
tended by the claimant and Mrs. Clan 
Houser. During the time, other than the 
three weeks she was confined to her 
room, she was aroimd the house, assist- 
ing in the household duties, and fur- 
nished some of the provisions. There 
\vas no contract or understanding that 
she «as to )>ay any moneys for her 
Ixjarding. care and attention. Nothing 
was said concerning pay during this 
l>eriod. nor at the time decedent lived at 
the home of claimant in .-^prtl. 1917. 
She then went to housekeeping for her- 
self and remained away until sometime 
about the 19th of March. 1919. when she 
returned to claimant's hou.se and re- 
mained with her until July, when she 
returned to her home. She remained 
there about two weeks, when she was 
taken suddenly ill and was removed, at 
the instance of Dr. Ramsay, to the honie 
of the claimant, where she remained un- 
til the time of her death. 

The claim for board and washing of 
five ($5.00) dollars per week, during the 
time from March 19, 1919. to December 
22, 1919. was a reasonable charge per 
week for such services, if the claimant 
was entitled to anything. 

The auditor further finds "from the 
testimony produced that ten dollars per 
week is a fair price for the services ren- 
dered as nurse in this case, for anv 
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|)eriocl that he may hereafter consider the 
i.-]aiinant entitled to be paid for." 

"The claim for boarding, washing and 
nursing for liftj-six weeks, from ^Ia^ch 
16. 1916, to Ajiril 15, 1917. is a stale 
claim and not worthy of consideration. 
He therefore disallows the same." 

The claim for iKtarding and washing 
for thirty-seven weeks, during March 19, 
1911). to Deceml)er 22. lyiy, less two 
weeks, or a total of thirty-five weeks, at 
five ($5.00) dollars per week, amount- 
ing to one hundred and seventy-five 
(S175.00) dollars, the auditor allows. 
He also allows the claim for nursing dur- 
ing the last illness and extra care, the 
sun) of ten dollars for fourteen weeks 
of the same i>eriod. amounting to one 
hundred and forty ($140.00) dollars.. 
The claim of $27.00 for the lounge de- 
stroyed, $10.00 for the clothes furnished 
for decedent's funeral, and $25.00 for 
holding the funeral from the house of 
claimant are also allowed. The total 
amount allowed to the claimant on her 
claims against the estate totals $377.00. 

The exceptions filed do not specifically 
show any mistake made by the auditor in 
any of his findings of fact, and his rul- 
ings seem all to be based upon his con- 
clusions and inference from the facts as 
he drew them from the tesitmony. That 
is exclusively within the province of the 
auditor. 

We have reviewed the evidence of- 
fered in supjMjrt of and against the 
claims presented to the auditor, and we 
find that his conclusions and inferences 
seem to be based upon that evidence. If 
we have overlooked any error made by 
the auditor in deducing his facts and 
conclusions from facts, we do not know 
it. It is the duty of an exceptant "to 
point si)ecically to the very error com- 
plained of, otherwise it cannot properly 
be noticed. General exceptions display 
want of skill, and also imply that no 
[larticular error has been discovered:" 
Course of procedure by auditors, and the 
mode of practice with regard to their re- 
ports, as marked out by the Supreme 
Court in Mengas' Appeal. 19 Pa. 223. 
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business of the exceptant to establish by 
affirmative evidence where it is not self- 
evident in the report: Harland*s Ac- 
counts. 5 Rawle, 323: Stehman's .\ppeal, 
5 Pa. 413. An auditor's rejwrt on ques- 
tions of fact is hke the verdict of a jur> , 
or an award under the .\ct of 1705, en- 
titled to every ]>resumption in its favor: 
tlarris' Appeal, 2 Grant, 304. An aud- 
itor's report in the orphans' court has 
the weight of a verdict of a jury, and is 
not to be set aside on a question of fact, 
except upon grounds that would justify 
the court in granting a new trial in pro- 
ceedings according to the course of the 
common law:" Hottenstein's .\])peal, 2 
Grant, 301. 

We have carefully constderetl the ar- 
gument advanced by the excei)tant's as- 
tute counsel, and agree with him that the 
well established rule is that, "ordinarily, 
an implied promise exists to pay for ser- 
vices rendered and accepted, and the 
burden is on the person denying liabil- 
ity to show no debt was. in fact, in- 
tended :" but we are unable to see where 
the auditor deviated from that rule, be- 
cause, as we have before said, he heard 
and determined the facts as a jury should 
have determined them. The rule is that, 
"when material facts are disinited or in- 
ferences of fact are to be drawn frwn 
the testimony, it is the exclusive province 
of the jurj' to determine what they are." 
The auditor seems to have acted within 
this rule and. according to his rej>ort, he 
adhered to the principle announced in 
ftradshaw's Estate, 243 Pa, 114: "Claims 
against a decedent's estate which might 
have been enforced during the lifetime 
of the decedent are the subject of just 
suspicion and require strict proof." The 
announcement in that case is re])eated 
and emphasized by the more recent de- 
cision in Galbreath's Estate, 270 Pa. 288. 

Finding no plain mistake or error in 
the auditor's findings of fact, and none 
having been pointed out to us, it is be- 
yond the province of this court to cor- 
rect his inferences and deductions from 
those facts, for, as far as we can investi- 
gate, they have been logically and sin- 
cerelv determined bv him. 



The report of an auditor adjudicatii^ The exceptions are therefore all dis- 
upon facts ought not to be set aside, ex- missed at the costs of the exceptant, and 
cept for plain mistake, which, it is the the auditor's re]X)rt is confirmed.- i 
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Atlantic Refining Co. v. F. J, 

Fabian, defendant and Glen 

Searing, garnishee 

forciyn atlachmciil — Jurisdiction - 
Actual residence and leijnl residence or 
domicile — Act of June !i, igii, P. L- 
1097. 

The wriids "not residing within the Cum- 
monwcallh" ust-d In the li)ifij(n attachment 
M;Uul<'s, are not equlvali'nt nt "niil domiciled 
within (he Common wealth." To so hold 
would doreat In most InsUinces (he pui-poBP 
fit the statute, which Ik to compel the con- 
structive prenence in tvmrt of a defendiim 
who by resiRi>n of aliaence fn-m its luHndJe- 
tlon without II dwellinp l>l.icc therein cunnot 
Jie aened' with a summonN. -Non -residence 
in this Htfite, and not residence in another 
state, is llie teat of Jurindiclinn, and 1110- 
tructeil nl)H<-noe may mean "mm. residence". 

On 3, rule to <ll8iolvo a foreign attachmenl. 
It appeared lh:it tl>e delendiint. who claimed 
that lie still retained his local residence, Iwid 
left his bonrdlne place in I.aneaster County. 
leuvlnj; hiR buslnesK In llie llunds of another 
llnilfT a IKiww of attorney, and Rone to Cal- 
ifornia after telllnK wilne..BeN timt he wanlert 
to nell out and would not stay here, and 
afterwai'dd I'efumed to the cast and remaJn- 
ed for a time In difTuri-nt places, while his 
wife removed her fnriiilui'e to heir former 
borne in New Jeriu-y and ntayed there. Mo 
■ l>i^firdi 



nftei 






and \ 



Rule to <!i,solve foreign attiicliiiieiit. 
Octol>er Term. 1921, Xo. 33. 

F. Lyman Windolph and Oliver S. 
Schacffcr, for rule. 

./. Andrew Frailly. I'nnlro. 

January 14. i'j22. Laiidis. V. J.— Oil 
Seiiteiiilicr 21, iij2i, the plaintiff isstied 
a writ of foreign attachment against the 
almve-named defeiidcnt. and thereby at- 
tached one Cadillac automobile in the 
custody of (ilen Searing, whom he stim- 
nioned as garnishee. Thereu]K)n, on 
Se]»temher 24, 1921, the defendent, 
through Searing as his attorney in fact, 
l>resented his petition, alleging that the 
said Fabian wa.s a citizen of the State 
of Pennsylvania, residing at Lancaster. 
Pennsylvania, R. V. ]). No. 6, where he 
was conducting a Raragc and aiitoinohilc 



repair shop; that on Aiigust 26, 1921, he 
left the city and county temporally on 
a business trip, leaving his property, in- 
chiding the said automobile, in charf;e 
of said Searing, whom he duly appointed 
his attorney in fact; that, during thi^ 
temporary absence, the writ of foreign 
attachment was issued. Upon lhe*e 
grounds, he asks that it be dissolved. 

Under the .-\ct of June 21, lyii, P. I.. 
i(X)7, Section i, "a writ of foreign at- 
tachment * * * n.|jy be issued 
against the real or ]>ersonal estate of (ai 
any i)ersoii not residing within this Com- 
monwealth, and not being within ihe 
county in which such writ shall issue at 
the time of the issuing thereof, or (bl of 
any corporation incorporated under the 
laws of any other state or nation in all ac- 
tions C.V contract, and in actions ex de- 
licto for a tort committed within this 
Conuuon wealth." Was, then, the de- 
fendent a person not residing within 
this Comiiionwealth and not within the 
county when the writ issued? 

The defendant was born in I^ncaster 
County, but, ])rior to March, njiy. he 
was engaged in bitsiness in Elizabeth. 
New Jersey, as an automobile mechanic 
and as a mechanic for racing drivers. .\i 
that time, he moved to Uridgqwrt. Lan- 
caster County, and opened a garage. .\c- 
cording to his testimony, which is uncon- 
tradicted, on August 26. 1921. he left 
Lancaster, and went to Uniontown, Penn- 
sylvania, where he remained for twn 
days. From there he went lo Fresno. 
California, where he remained thrct' 
weeks, and afterwards to Santa Rosa, in 
the same state, for two weeks. He then 
came l>ack to Philadel]»hia, where he has 
since Ix'en living. When in this county, 
he and his wife were boarding with Mr. 
and Mrs. Creenberger, at ISridgeixtri. ami 
he was assessed in West Lam])eter 
L'liship in i<j2i. His wife left Green- 
burger's on July 3. 1921. and went w 
her home in ICIizabeth, New Jersey, tak- 
ing with her most of the furniture that 
they had. She has been residing at that 
place ever .since, except that she canit 
to Ijincasler County on Lalx)r Day. W 
get a few things that she had left behind. 
The defendant has maintained no hoire 
nor boarding place in this county since 
he left. He said that his furniture wa' 
in storage at Eliiaheth, except ' that' "S 
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table and three chairs remained in the 
garage at Bridgeport. When he went 
away, he gave Searing a power of at- 
torney to conduct and manage his busi- 
ness, and placed in his hands the garage 
equipment, an ambulance, wire, gasoline 
outfit, tools and so forth, and Searing 
carried it on, and paid some debts of 
Fabian's, but he never paid any money 
over to him, and only wrote to hini how 
he was carrying on the business. About 
November 1, 1931, Searing made a lease 
with the Greenbergers for the shop, they 
having told him that they would not lease 
to Fabian. Fabian has only been in Lan- 
caster twice since he left in August, once 
for twenty-four hours and the second 
time for two or three days. He claims 
that he still retains a residence in Lan- 
caster County, and that his absence was 
only temporary; but several witnesses 
have testified that he told them that he 
wanted to sell out, and that he was going 
to California, and would not stay here. 
It is conceded that he did not Uve here 
when the attachment issued, and does 
not now. 

In Graybill v, Hoober. 36 Lane. Law 
Review 48, this court said: "Vattel de- 
fines domicile to be a fixed residence with 
an intention of always staying there and 
Mercur, J. in Hindman's .Appeal, 85 Pa. 
466, said it was 'that place in which' a 
person 'has fixed his habitation, without 
any present intention of removing there- 
from.' Residence is a question of inten- 
tion, and in cases involving it the inquiry 
is quo animo. Upon the solution of th: 
depends whether the party has gained or 
lost a residence. But before this ques- 
tion can arise, an actual removal must 
have taken place. ,\ mere intention to 
remove, if not coiisunmiated. can neither 
forfeit the party's old domicile, nor en- 
able him to acquire a new one. Removal 
out of the state without an intention of 
permanently residing elsewhere will not 
lose residence. Steinman & Co. v. Eris 
man. 8 Lane. Law Review, 177; Casey's 
Appeal, I Ashmead, 126; Reed's .Appeal, 
71 Pa. 378." In Shenk & Peters v. Hall, 
17 Lane. Law Review. 114. this court 
held that "an original domicile is not 
abandoned until a new one has been in- 
tentionally and actually acquired," and 
in that and other cases dissolved the for- 
eign attachment : but in all of them it will 
appear that the defendant had soine kind 



of an actual residence within the county 

at the time the attachment issued, and, 

under the facts of the cases as presented, 

e think the conclusion arrived at was 

correct. 

But in Raymond v, Leishman, 243 
Pa. 64, the Supreme Court seems to have 
expressed somewhat different views. Mr. 
justice Mestrezat, delivering the opinion 
of the court, said: "Foreign attachment 
under our statute is the equivalent of a 
summons for commencement of a per- 
sonal action: Xlegee v Beime, 39 Pa. 50, 
62. It is a process by which to com- 
mence a personal action and compel an 
apiK;arance: Albany City Ins. Co. v, 
Whitney, 70 Pa. 248. The foundation 
for the writ is that the defendant is be- 
yond the reach of process and his prop- 
erty within it: Pennsylvania R. R. Co. 
v. Pennock, 51 Pa. 244. The purpose 
of the statute is to compel the construc- 
tive jjresence in court of the defendant 
who by reason of his absence from its 
jurisdiction without a dwelling place 
therein cannot be served with a sum- 
mons. The law regards it the duty of 
a debtor to answer the demand of his 
creditors and |iermit his indebtness to 
be litigated when it is due, and if he is 
beyond the usual process of the court, 
they are remediless unless they may in- 
voke the remedy to compel his appear- 
ance by seizure of his property. In con- 
struing the statute authorizing the issu- 
ance of the writ, its object should be kept 
in view so as to accomplish the intended 
purpose. If Me hold with the defendant 
that 'not residing within the Common- 
wealth' is the equivalent of and means 
'not domiciled within the Common- 
wealth,' the purpose of the statute in 
most instances will be defeated. A 
debtor may absent himself from the jur- 
isdiction of the court for years on busi- 
ness or pleasure, and still retain his dom- 
icile at his former residence. In the 
meantime the creditor has been 
seriously injured financially because 
he cannot enforce payment of his 
claim against his debtor. It is no answer 
to say that he may follow his debtor into 
the jurisdiction of his residence. • • 
* In construing the statute, it should be 
observed that the jurisdiction conferred 
by it does not compel the debtor to ac- 
quire a domicile or residence in another^ 
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state. He may do so. but is not a pre- 
re(|msite to the issuance of the writ. 
Non-residence in this state, and not res- 
idence in another state, is the test of the 
jurisdiction of the court to issue the writ. 
Actual and not constructive or legal res- 
idence or domicile defeats the writ. A 
casual or temporary sojourn or tran- 
sient journey beyond the state will not 
confer jurisdcition ; but if the debtor's 
absence is so protracted that he cannot be 
reached by the ordinarj- process of the 
court, he is 'not residing within the 
commonwealth,' within the meaning of 
the statute, and the creditor is entitled to 
the writ. As was well said by Chancel- 
lor Runj'on, delivering the opinion of the 
Court of Errors and Appeals of New 
Jersey in Stout v. Leonard, 37 N. J. L. 
492, 496: 'In determining whether his 
debtor is within the provision of the 
statute, the creditor and the courts nmst 
necessarily be guided by the ordinary 
and obvious indicia of residence or the 
absence of such indications, and the pur- 
poses of the act are not to he thwarted 
by tiie secret mental resolves or inten- 
tions of the debtor on the subject of his 
domicile.'" The court then proceerling, 
quotes from Lawson v, Adlard, 46 Minn. 
243: "It is apparent, from an examina- 
tion of the most approved authorities, 
that, in constructing statutes relating to 
attachment of the property of non-resi- 
dents, a wide distinction has been recog- 
nized between an actual residence and a 
legal residence, the latter being generally 
deemed the domicile, and not the resi- 
dence, contemplated ; the word, 'resi- 
dence' being construed in its popular 
sense, as the act of abiding or dwelling 
in a place for some continuance of time." 

Tn this case, the defendant was uot re- 
siding within the commonwealth when 
the attachment issued, and he had no 
abiding place here. When he left Lan- 
c.ister County, he seems to have intended 
to leave for good. He may have changed 
his mind after he got to California ; but 
that is of no importance, for when he re- 
turned, the writ had issued, I am of opin- 
ion that at that time he was not residing 
within the state and that, therefore, the 
writ of foreign attachment was properly 
issued against him. For this reason, the 
rule is discharged. 

Rule discharg;ed. 



Nissley, Trustee v. Wildasin 



N^'iV Trial — Questions for the jury- 
Bankruptcy — Preference by payment 
of note to relieve surety. 

When miitprial fuels are in dispute, ot In- 
frences c)f fact are to be drawn from iht 
tealinmny. It is (he exclusive province of Iht 
Jury lo determire what ttiey are, and in suet 
a case the court can not Klve bindintr m- 
Btmctlons, nur enlei- judgment non obrtinte 
v*r«dicto. 

In iin action by a trustee In bankruptcy M 
recover un anesed preference received by ihf 
paj-ment by the l»nkrupt of a note on which 
the defendant was surety, tlie valdldidily '■: 
the payment did not turn upon ttie defend- 
ant's belief, but upon reasonable caus* m 
believe tliat the payment would effect a pre- 
ference, and whether there was liuch cause 
depended upon all the clrcumslonces. 

Sur motion for judgment for plain- 
tiff, n. o. v., in Alvin R. Nisslev, Trusiee 
in Bankruptcy of Pius H. Rudisill. 
Bankrupt, v, Martin Wildasin, No. j)* 
August Term, 1921, in the Court nf 
Common Pleas of York County, Pa, 
Motion refused. 

M. S. Nilcs and F.hrehart & Bangc, 
for plaintiff. 

James G. Glessner, for defendant. 

March 27th, 1922. Ross, J.— At the 
trial of this case, the plaintiff's evidence 
showed that within four months before 
one Pius W. Rudisill was adjudicated 
an involuntary bankrupt, he paid iw" 
notes, one for Snoo.oo payable on de- 
mand, and one for $700.00 dated Sep- 
tember 14, 1919, payable in thirty day> 
from date, upon both of which notes the 
defendant, Martin Wildasin, was surety. 
It was also shown that the money with 
which these notes were paid was derived 
from the sale of the book accounts and 
an automobile owned and possessed by 
the said Pius W. Rudisill. The note- 
were overdue at the time they were paid 
and the Hanover Trust Company of 
Hanover, Pa,, the holder of the nole:^ 
ami the payee named in said notes, wa5 
pressing the said Rudisill for paymen'- 
The notes were paid October 18th, 191O. 
and the said Pius W. Rudisill was ad- 
judicated an involuntary bankrupt by the 
United States District Court, for the 
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Middle District of Pennsylvania, on 
Novembor 21st, 1919, and Alvin R. Nis- 
sley was appointed his trustee in bank- 
ruptcy. 

The plaintiff claimed and attempted to 
prove that the defendant, Martin W. 
Wildasin. the surety on said notes, knew 
on tht; ]8th of October, 1919, and had 
reasonable cause to believe, that he 
wijuld receive a preference, and intend- 
ing to relieve himself of liability caused 
the said Pius \V. Rudisill to pay to the 
said Hanover Trust Compan\' the sum 
of eleven hundred dollars in payment of 
the note payable on demand, and seven 
hundred dollars in payment of the said 
note due thirty days after September 
14th, 1919. The trend of all the evi- 
dence fiffcred by the plaintiff was for 
that purpose. 

The defendant denied that at the time 
llie notes were negotiated by the bank, or 
al any subsequent time up to the pay- 
ment of the notes, he had any reasonable 
cause to believe that the said Pius W. 
Rudisill was insolvent, and that he would 
receive preference by the payment of 
paid notes, and caused the said Pius W. 
Kudisili to pay said notes. All his tesli- 
nion\- was offered for the purpose of re- 
futing the evidence offered by plaintiff 
and his witnesses, with the result that 
there was a conflict and contradiction by 
the defendant's witnesses of all the es- 
sential evidence offered by the plaintiff. 
This conflicting evidence was left for the 
jury to decide, with the result that a 
verdict for the defendant was rendered. 
The defendant, after the plaintiff had 
rested, moved for compulsory non-suit, 
and after consultation with plaintiff's at- 
torney, withdrew the motion. After the 
close of defendant's evidence, the plain- 
tiff presented a point asking for binding 
instructions, which was refused. He 
now moves for judgment n. 0. v., and 
bases his motion avowedly on the deci- 
sion of the Supreme Court in the case of 
Schiiette v. Swank, Receiver, 265 Pa. 

576. 

The argument which he advanced in 
his brief is as follows: "The testimony 
at the trial of the case proved without 
any contradiction that at the time Pius 
W. Rudisill paid off notes of the face of 
$1800., on which the defendant was the 



endorser, he was insolvent. The testi- 
mony further showed conclusively that 
the defendant knew, or had reason to be- 
lieve that Rudisill was insolvent, and the 
testimony of Ralph Hoffacker showed 
that the sale of the accounts receivable 
of the bankrupt was made for the ex- 
press purpose of paying the notes on 
which the defendant was endorser." 

That argument is but a series of the 
plaintiff's deductions from the evidence, 
and will not stand a logical test of the 
evidence, under the rule announced by 
the case of Schuette v. Swank, Receiver. 
The trial judge could not say that "the 
testimony at the trial of the case proved 
without any contradiction that at the 
time Pius W. Rudisill paid off notes of 
the face of $1800., on which the defend- 
ant was the endorser, he was insolvent." 
That was one of the questions which was 
in issue as a part of the whole case. It is 
nowhere shown in the evidence that the 
insolvency of Rudisill could have been 
reasonably determined at the time the 
notes were paid. The Trust Company, 
to which the notes were payable, was re- 
presented by its treasurer, Mr, Hoffack- 
er, He testified that he suggested to 
Rudisill that he sell his book accounts 
( Stenographer's notes, pages 28 and 29) , 
and that the defendant was not present 
and did not have any knowledge of it at 
the time, and he did not know at the 
time that Rudisill was being pressed for 
the payment of other claims. (Steno- 
grapher's notes, pages 30 and 31.) We 
cannot find in all the evidence that there 
existed, at the time Rudistll's accounts 
and automobile were sold for $2800., and 
$1800. of the money so derived from 
that sale (according to the testimony) 
was used to pay the notes in question, 
any direct testimony that Rudisill was 
insolvent. 

As was said by Mr. Justice WalHng, 
in delivering the opinion of the Supreme 
Court in Schuette v. Swank, "the vali- 
dity of the transfer did not turn upon 
the creditors' personal belief, but upon 
reasonable cause to believe that the en- 
forcement of the transfer (in the case at 
bar the payment of the notes out of the 
money derived from the transfer of the 
insolvent's property) "would effect a 
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preference, and such cause depended 
upon all the circumstances." 

Upon that doctrine, the case at bar 
was left for the determination of the 
jury. It is obvious that that was the 
principle upon which the plaintiff's case 
was tried, when the defendant's attorney 
made his motion for compulsory non-suit 
on the ground "that the plaintiff has not 
shown that defendant had such knowl- 
edge of the facts as to induce a reason- 
able belief or cause, or well grounded be- 
lief, that the said Pius W, Rudisill was 
insolvent at the time the notes were paid 
off," and the plaintiff's counsel resisted 
the granting of the motion. (Slenogra- 
pher's notes, page 28.) and when, at the 
close of defendant's evidence, the plain- 
tiff's counsel submitted the points which 
were affirmed by the trial judge. 

Even if the defendant had observed 
that Rudisill's business was bad, and it 
became necessary for the bank to press 
him for payment, it was not reasonable 
cause for belief by the defendant that 
he, Rudisill, was insolvent. All the es- 
sential evidence in the case was so con- 
flicting that it could not legally have been 
determined by the trial judge. There- 
fore, it was necessary to leave the facts 
for the jury to determine. 

"When material facts are disputed, or 
inferences of fact to be drawn from the 
testimony, it is the exclusive province 
of the jury to determine what thev are." 
Marv Philpott (Marv Buck) v.'R. R. 
Co., 175 Pa. 570. 

And now, March 27th, 1922, motion 
for judgment non obstante veredicto re- 
fused. 



Maust V. Maust 



Divorce — Residence — Jurisdiclion — 
Deposition as evidence — Master — 
Hearinfi — No tic e 

In a. divorce procecdiiiK', such an eiiv^ntlal 
Jurisdictional fnct an resldpnce can not real 
upon conjwturc. but must l,e aftirmatively 
•■stiililiRhed by M-idence which will carry 
conviction to the n\m<! of the chnncellor. 
nivorce refused where the wt-ieht of the evi- 
dence was thai Hbellant was a resident of 
iinolher sliite. nnd was such at the time he 
filial hin libel. 

The dep.>pition of libellant taken on a. rule 



as a golnif witness before a notory puUio 
without noUce to respondent in an attempt 
I0 Ret libellant's testimony was Incumpeten 
and could not be considered by the master, 
before whom libellant never appeared. 
Notice of a master's heorinB or of depoBi- 
tions to be read before a master must lie 
Biven the respondent andi any testimony 
taken without euch notice cannot Le con- 
sidered. 



In Divorce. Divorce refused. 
Horace J. Miller, for plaintiff. 
Ceo. F. P. Lanerfill, for defendant. 
Before Carpenter and Reid, J J. 

February 7, 1922., Reid, J„— This is a 
libel in divorce and comes before us on 
exceptions ex parte libellant to the re- 
port of Frank P. Patterson, Esq., master, 
who recommends that a decree be re- 
fused upon the ground that libellant has 
failed to establish that he resided in this 
state for at least one vear l>efore filing 
his libel. 

W'e have read the testimony and the 
report of the master, who finds that the 
respondent did in fact desert libellant 
but also specifically finds and reports 
that the decree should be refused for the 
reason stated. 

We adopt his findings of fact and his 
conclusions of law upon the subject of 
residence, being convinced that they are 
supported by the evidence. 

Such an essential jurisdictional fact 
as residence can not rest upon conjec- 
ture, but must be affirmatively establish- 
ed by evidence which will carry convic- 
tion to the mind of a chancellor. This 
testimony lacks that quality, — the weight 
of it being to the effect that libellant is a 
resident of California and was such at 
the time he filed his libel. 

As to the necessity of both averring 
and convincingly proving residence in 
Pennsylvania, see Heath v. Heath, 44 
Pa. S.Ct., 118; Frazer v. Frazer. 71 lb.. 



But this degree must also be refuseJ 
upon another ground. The libellant's 
testimony was taken before a notar>' 
public, upon a twenty-four hour rule. 
upon the ground that he was a "going " 
witness. Notice of this rule was served 
on counsel who appeared for defendant. 

The testimony thus taken (which at- 
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ttmpted to eslablish the fact of residence 
as wcli as of desertion} was offered in 
evidence before the master and seems to 
liave been considered by him. 

Xo notice of the taking of the hbel- 
lant's deposition (on June 24, 1921) was 
given or attempted to be given lo the re- 
>pon(1ent, either personally or by pubh- 
cation. 

It is certain under the invariable prac- 
tice, rule-i of court, and authorities that 
notice of a master's hearing must be 
ffiven to the respondent, by one oi the 
inelho<Is above stated, and any testimony 
taken before the master without such 
notice can not be considered. This is 
true although an attorney may have ap- 
peared and although notice had been 
fiivcn to him. 

It follows, therefore, that an attempt 
to i;et the libellant's fesiimonj-, for con- 
^iideration by the master, without notice 
to the respondent of the taking of the 
testimony, is an absolute nullity, — and 
the deposition presenting his testimony 
(he never having ajjpeared before the 
nia-ter'* can not be used to obtain or sup- 
port a decree. 

The exceptions to the master's findings 
of fact an<l conclusions of law must be 
■severally overruled; and for the reason 
stated bv the master, an<l that above 
slated as' to the nullity of the libellant's 
deposition, the libel must be <Iismissed 
anti the decree prayed for refitsvd. 



Hoff V. KauHman 

CiHiraHtor — Surely — Suhrni/alioii 

— Parol fvidciicp In vary ii-ritlcii iiislrii- 

iicnt— Endorsers- -PlaUiti0's slatciiiciil. 

Thf reliill.in of Joint yndorspi-H, which 1h 
.■hsil of co-suji.lifft, m nne <.f iimlual tiUMt 
iiiil cimflilpncf'. imil frum thlH aprlnK^ Ilicir 
i-Thlllly III contribiilc etiujilly to thi- [liiy- 
nfnt of the iH-iiiii|ml ilebt. " 



a tlK- V 



Lille to 



titri'ni 



In 



: the 



debt 



)erformlnf( thi' ohllijatioii of Jiiiothi 
."land In thp relation of surety or Kiiarnntw ■ 
til the iieraonn whrwi. delit or ohllgatlon haw' 
liefn pprfornied. e<|nltv suhntllutps thrni In 
tli(> place of the crerlitor or <ibIiK<>e nn a. 
mattor of courKe, without iinv B|H>c-iaI ,i(trcp- 
inent to th.il pffci'I. and without r«<|ulrlnK 



any further Bhowing to be made of clrcura- 
-itanee.i entitling- them to subrOKatlon. 

I'arol evidence 1b adminsible to alter, vary 
and contradict ^ written instrument where 
such evidence establishes an oral agreement 
contemporaneous wlUi the execution of the 
wrltlnB and on the faith of which the In- 
strument was executed, 

A Kood eause oT action is shown by a 
l>l:ilntiirs Htalement which shows that sev- 
eiv)! peisons Kuamntee<l the payment of a 
company's ilelilx. and the latter dlncounted 
Us note endorMed by all but one of the said 
Kuiiranlora, Jind defaulted in the payment ot 
the note; that simie of the guarantors and 
t-hdorRfiH (iiild [he debt: that one ot them 
[latd more than his e<iunl proportion ot the 
debt; an. I that the defendant, who was one 
of the ffiiiirantora hut not an endorser ot the 
note, had imld no part of the debt, 

Sur affidavit of defense raising ques- 
tions of law, and motion for judgment 
for defendant in Carlton Hoff v. .Allen 
Kauffman, \o. 10 January Term. ii)22, 
in the Court of Common I'lcas of York 
County, Pa, Motion refused. 

.Vi/cj ^r Nrff, for plaintiff, 

Stc7i.-iirl i'-r Ccrber, for defendant.. 

March 6, 1922, Ross, J. — The plain- 
tiff's statement consists of seventeen 
[laragraphs. 

The 1 7th ])aragraph says, that "by 
reason of the facts alleged, there is due 
and owing to the plaintiff Sf>,2,S2.l j, with 
interest from February jtb, 1917. and 
there are no items of set-ofF, counter- 
claim or defalcation justly, legally or 
e(|uilably applicable thereto, except 
871)4. [8. received as a dividend « * * 
from the estate of the said Pullman 
Motor Car Company on, to wit, Decem- 
ber I. iyi8." 

The 3rd, 4th .ind 5th paragraphs say, 
that "On * * « January 20, 1916, 
and prior thereto, the defendant, Allen 
Kauffman. and ihe plaintiff, Carlton 
Hoff, together with C.corge S. .Schmidt, 
H. W. Hayden .ind John C, Schmidt, 
were directors and stockholders, and in- 
terested in the jmiduction and the busi- 
ness of the Pullman Motor Car Company 
ai York, Pennsylvania." 4th, '"Prior to 
January joih, njr'), * * * during 
the latter i>art of December 191 =;, the 
■^aid five persons, inckuling the defend- 
ant, agreed together that the plaintiff 
should negotiate for them with the First 
1 National Mank of Chicago, Illinois, for 
jthe purpose of obtaining loans and cre- 
dits for the said Pullman Motor Car. 
Company from the said I'irst Nation^lc 
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Jtank of Chicago, lIHnois, upon the faith 
and credit of llie ^aid five persons in- 
cluding the defendant, as guarantors to 
the said hank of any such loans made or 
credit jfivtn to said Pullman M()tor Car 
Cmnpany." 5th, "F'ursuaiu to said 
aijreement * • * plaintiff nej^otiated 
wilh said First Xational Rank of Chi- 
cago, and obtained the consent and pro- 
mi.-e that the said I'irst Xational Hank of 
Chicago would di>c(nmt the note of said 
fuHman Motor Car Company for $25,- 
fKXi, provided the said five persons, in- 
cluding the defendant, would execute a 
wrilten guaranty, and provided a certain 
C. K. Anderson agreed that he would be- 
come party to such instrument of guar- 
anty for the accommodation of the said 
live person>. including the defendant, 
vpr.n condition that the said five per- 
sons, including the defendant, would in- 
<iemnifv and keep him, the sard Ander- 
son, free and harmlcs- from any liability 
thereon, or upon any note of said F'ull- 
man Motor Car Company which he 
might endorse, pur-,uant to said giving 
of credit or loan liy .said hank to saiil 
coinj)any." 

The plaintiff further alleges, in para- 
graph 6th, thai, tin or about the joth of 
January, HJT6. he comnnmicaled the 
above quoted negotiations to the other 
five persons, including the defendant, 
and they "confirmed, ap|)roved and rati- 
fied" it, and executed a written hislru- 
iiient ami delivered it to the said First 
Xational Hank of Chicago, Illinois, a 
co|>v of which written instrument is giv- 
en a> follows: 
"Individual or Coqioratiim : 

'AVe hereby request The First Nation- 
al Rank of Chicago to give and continue 
to give to the Pullman Motor Car Com- 
pany of York, Penna., cre<lii as they may 
desire from time to time, and in consid- 
eralirin of all and any such credit given 
we hereby guarantee i)rompt paynu-nl 
when due of any and all indelnednesv 
now due or which n>a>- hereafter become 
due from Pullman ^lotor Car Co. to said 
iiank. howsoever created, or arising, or 
evidcnced, to tlie extent of twenty-five 
thousand dollars and no/ too — <lollars. 
$J5,(K>o.oo and waive notice of the ac- 
cejnance oi this guaranty, and of any 
and all indebtedness at any time covered 
by the same. This guaranty shall con- 



tinue until written notice from u> of the 
<liscontinuance thereof shall be received 
bv said The First Xational Rank of Chi- 
cago. Chicago, III., Jan, 20th, Kjid. 
C. L, Hoff 
Geo. S. Schmidt 
H. W. Hayden 
Allen KaufTman 
Tohn C. Schmidt 
C. K. Anderson 
The ninth paragraph of the statement 
recites as fidliuvs: "On or about Feb- 
ruary 21, 1916, for the purjiose of gi\- 
ing to said I'irst Xational Rank of Chi- 
cago further security and arranging and 
providing for further credits and loans 
to said Pullman Motor Car Company, 
said John C. Schmidt, Carlton L. Hoff, 
the plaintiff, .Mien Kauffman, the de- 
fendant, George S. Schmidt and H. W. 
Hayden, executed and delivered to said 
I'irst Xational Rank of Chicago, a writ- 
ten instrument. Exhibit C, a true and 
correct copv of which is as follows: 

EXHIRIT C. 
"Individual or Corporation : 

"We hereby request The First Xation- 
al Hank of Chicago, to give and continue 
to give credit as we may desire froni 
lime to time, and in consideration of all 
an<l any such creilit given us hereby 
guarantee prompt pavnient when due of 
any and all indebtedness now due or 
which mav hereafter become due from 
Pullman Motor Car Company to said 
hank, howsoever created, or arising, cr 
evidenced, to the extent of Seventy-five 
Thousand Dollars. $75,000.00 an<i wai\e 
notice of the acceptance of this guaranty, 
and of any ami all indebtedness at any 
time covered by the same. This guaran- 
ty shall continue until wrilien notice 
from us of the discontinuance hereof 
>h:dl be receive<l bv said The First Xa- 
tional Hank of Chtcaf;o. 
York. Penna., I'ebruarv ^ist i()l6. 

John C. Schmidt 
Carlton L. Hoff 
Allen Kauffman 
Geo. S. Schmidt 
H, W. Hayden 
The seventh paragraph recites that. 
"On or about July 12, lOid, said com- 
])anv executed and John C. i^chmidt. C. 
L. Hoff, H. \\". Hayden and George S. 
Schmidt, endorsed a note, ♦ • * a 
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trut and correct copy of which is as 

f^'"- 75754 $25,000.00 
Chicago, lit.. July 12th. \<)i(>. 

f)n ni'iiiatnl. Wt pr(iinir.e to pav 

In ihi- onlt-r of The i*irpt National Hank 
of Chicago. Twenty- Five Thousand & 
iK^ioo d()IIars, with intercsi at five per 
ci-nl. per annLiin after date, at the office 
of -.ai<l iianls. \'ahie n-ceived. In case 
of tilt insolvency of the iindersif^neti any 
inllellledne^s due from tiie le^al holder 
hereof to the undersigned may he aj>- 
j»r()priaied ami applie<l liereon at any 
time, as well before as after the maturitv 
hereof. 

Pnllnian M'ltor Car Company 

By C. L. HoiT l!y H. C. Jones ' 

President Treasurer 

( I'rotesled for non-payment. Jan. g, 
[<)|-, l\ |, Tames, Nolarv Publicl. 

(End.rrstnienls on liack'of note I : John 
C. .^chmidi, C. I,. Hoff. H. \V. Havden. 
Ceo. S. Schmi<H, C. K. Anderson. 

According to paraj^raph ten of the 
statement. "Said Exhiiiils .\. and C. were 
ill the han<ls of the said ImtsI National 
Hank of Chicai^o when the said $25,000 
note, E.shihit 11, was discoimlcil by it; 
and the ,-aid loan was made to the said 
Pullman Motor Car Company upon the 
sfi'uritv and in consideration <if said Ex- 
hibits A and C." 

It appears, in paraj^raph 11, that the 
note for S25.000, shown in Exhihit H, 
was protested for non-payineni, on the 
0th day of January ]>)iy; and in para- 
graph 14, that four of the endorsers of 
thf note paid to the said First National 
Hank of Chicafjn, on Fehruary dth, 1917. 
the amount due upon said note, where- 
iij>i)n the said hank assijjned and tran>- 
/(.Tted and delivered the note, and the 
a,£;reenients, quoted as aiireemeni- and 
allejjed in paragraphs ') and 9. as exhi- 
bits A and C, to C. K. Anrierson. 

The sard 7th parajfraph shows that the 
four endorsers who paid the amount due 
fin said note were lohn C. Schmidt, 
(leorge S. Schmidt, C. L. Hoff and C. 
K. .Anderson, each contributing the sum 

of $fl2«2.l2. 

The I3th and 13th paragraphs allege 
that on the yth of January, 1017, (the 
time the note was protested!, and ever 
since that date, the other endorser on 
the note, H. W. Hayden, was and is 



totally insolvent and nothing has been or 
can be realized from him or his property 
or estate on account of said exhihitsA, 
H and C, and the said Pullman Motor 
Car Company is also insolvent and all 
that has been or can Ite collected from 
its estate is the sum of 3 per cent., the 
total diviilend awarded in the di.stribu- 
tion ; which, as we learn by reading the 
17th paragraph, amounted to $794.18. 

The 15th paragraph alleges that, on 
the 25th "of July. 1921, Carlton L. HofT, 
the plaintiff." pa'id to the said C. K. An- 
derson the amtiunt paid by him to said 
bank, together with interest thereon, and 
the said Anderson delivered ami assigned 
to him. the plaintiff, the note and the 
two agreements, being the exhibits A, B, 
and C. 

The real complaint of the plaintit? 
seems to be stated in the i6th paragraph, 
which can be interpolated as follows: — 
Hecause the plaintiff paid two-fourths of 
the amount which was required to sat- 
isfy the debt which the bank (the holder 
of the $25,000 note) <iemanded of the 
endorsers on the note, and the defendant, 
Allen Kauffman, has paid nothing and 
refuses to pay anything, he has a legal 
right (as staled in paragraph 17). under 
the alleged facts, to recover from the 
defendant the .sum of $fS282.i2, with in- 
terest from February 7th. 1917. 

The plaintiff's theory is, that the legal 
inference to be drawn from the facts al- 
legc<i in his statement is. that the five 
persons. (C. L. Hoff, C.eorge S. 
Schmidt. .'Mien KaufTman, John C. 
Schmidt, and C. K. Anderson!, who ex- 
ecuted guarantees, Exhibits .-\ and C, 
were the primary guarantors to the bank 
of all indebtedness of the Pullman Motor 
Car Comi)any to the amounts named in 
the respective guarantees, and that C. K. 
Ander.son was a signer of the guarantee, 
Exhibit A, and ihe note. Exhibit B, for 
the accommodation of the other five 
signers, further arguing that he, Ander- 
son, was therefore legally entitled to de- 
mand from them, the other signers, re- 
papnent to him of the amount which 
he paiil to satisfy the bank which held 
the note with interest from the time he 
paid the same, i. e., $(1,282.12, and in- 
tere.st from February 7th. 1917. 

The defendant disputes these infer- 
ences and arguments of the plain(^f^,(^^m[(j 
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has filed his affidavit of defence raising 
(juestions of law, as provided by the 20th 
section of the Practice Act of 1915, and 
asks the court to enter judgment for the 
<iefendant. He "avers that tht; said 
statements and allegations, even if true, 
do not entitle the plaintiff lo recover," 
because, "(a) the alle^fed conversations 
prior and leading up to the making and 
sij,'ning of piaintilT's exhibits A and B 
are not admissible as evidence against 
the defendant, but are merj^ed in said 
Exhibit A and Exhibit B, and therefore 
inadmissible." AVe presume that "the 
alleged conversations" which this reason 
refers to. are the allegations contained in 
the fourth, fifth, sixth and seventh para- 
graphs of plaintiff's statement. We do 
not now agree with this contention of 
the defendant, for we understand the 
principle of law as laid down by the ap- 
pellate courts of this State to' be that, 
"parol evidence is admissible to alter, 
vary and contradict a written instrument 
where such evidence estal)iishes an oral 
agreement contemporaneous with the ex- 
ecution of the writing and on the faith 
of which the instrument was executed:" 
Chalfant v. Williams, 35 Pa. 2i_>; Klugli 
V. Lesley, <)2 Pa. 424 ; Shughart v. 
MfKire, 78 Pa. 4(k) : Greenewalt v. 
Kohne, 8s Pa. 369 : Fidelity and Casualtv 
Co. V. Hardier, 212 Pa.'->(j; Keller v. 
Cohen, 217 Pa,, 522; C.anay v. Weckerly, 
220 Pa. 285; Miller v. Frv, 57 Pa. Sup. 
Ct. 473: E.xcelsior Saving Fund & Loan 
Assn. V. Fox. 253 Pa, 2^7; Federal Sales 
Co. V. FarrelJ, 264 Pa, 149. Whether 
(the plaintiff I shall ]te able to sustain his 
allegations by the p/oper measure of 
proof is not a question now before the 
court. The allegations of ])taintifF's 
statement plainly bring the alleged parol 
agreements within the rule above quoted. 
The second reason advance<] bv the de- 
fendant is as follows: '-(b). it" does not 
ajipear from said statement that the First 
Xational Rank of Chicago, ever loaned 
10 the Pullman Motor Car Company any 
money on the ,^t1■ength of either exhibit 
-A or exliibit H. and this defendant, 
therefore, never became liable t.. said 
bank on the strength of either of said ex- 
hibits." It is dilhruit io understand the 
real meaning of this reasun, for it is 
evident that it is incorrect as an aver- 
ment and without any foundation. The 



4th, 5th, 6th, 7th, 8th, 9th and loih par- 
agraphs are direct allegations of the 
plaintiff, of the arrangement and nego- 
tiations with the said First National 
Bank upon which the note was executed 
and delivered on the credit of the w ritten 
guarantees ; and the endorsements on the 
note included the names of the plaintiff 
and Anderson. This reason (in is dis- 
missed as having no merit. 

The reasons assigned as (c), (d_i, ig), 
and (h), are arguments which cannot 
lead us lo any conclusions in this inves- 
tigation. If tenable at all, they can only 
be developed by tclimony; con.sequently, 
they arc not proper reasons to consider 
in ibis present investigation. Thev are 
<[i^missed. 

The reasons advanced as divisions lii 
and (jl pertain to the doctrine of sul)- 
rogation, and the equitable rights of the 
contending parlies. They can all lie dis- 
cus-^ed together, l>ecause they are all 
based upon the .same doctrine. We can 
see nothing in the revelations of the 
plaintiff's statement upon which these 
reasons can be founded. The doctrine 
of the right of subrogation in cases of 
this kind is explained in the text-lxxik> 
as follows : "In cases where person ■; 
paying the debt or performing the obli- 
gation of another, stand in the relation 
of surety or guarantor to the per>on,-. 
whose debt or obligation has been per- 
formed, equity substitutes him in the 
place of the creditor or obligee as a mat- 
ter of course, without any special agree- 
ment to that effect, and without requir- 
ing any further showing to l>e made of 
circumstances entitling him to subroga- 
tion." "It has also been said that sult- 
I'ogation is a mode which equity adopts 
t() compel the ultimate discharge of a 
debt bv him who, in good conscience 
ought to pay it. and to relieve him whom 
none but the creditor could ask to pay:*' 
[ j'.randt Suretyship Guaranty, Chapter 
XII, l)ages 61 1, f>l2. Sect. 324. It 
has iieen held in the case of McCor- 
mick's Administrators v. Irwin, that "A 
surety in an original obligation who has 
paid the debt, is entitled to be subrogat- 
ed to the rights of the creditor, not only 
as against the principal, but also a> 
again>l a subsequent surety for the prin- 
cipal. Phe doctrine of subrogation 
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will be applied, in general, wherever any 
person, other than a mere volunteer, 
pa}'s a debt or demand which in equity 
or good conscience should have been sat- 
isfied by another, or where a liability of 
one person is discharged out of a fund 
belonging to another, or where one per- 
son is compelled, for his own protection, 
or that gf some interest which he repre- 
sents, to pay a debt for which another is 
primarily liable, or wherever a denial of 
the right would be contrary to equity 
and good conscience;" 2"] Am. & Eng. 
Ency. of Law, 2d Edition, 203. Quoted 
by Judge Williams in his opinion report 
ed in Craig v. Lininger, 61 Pa. Sup. Ct. 
346. 

"The relation of joint endorsers, 
which is that of co-sureties, is one of 
mutual trust and confidence, and from 
this springs their liability *° contribute 
equally to the payment of the principal 
debt. In equity, the solvent sureties are 
liable to contribute inter se as to the 
whole amount:" Rebert's Estate, 15 Pa. 
Sup. Ct., 122. 

The facts set forth in the plaintiff"; 
statement are sutficient to require the 
defendant to either affirm or deny them 
as they are alleged. The Practice Act 
of 1915 treats the affidavit of defence as 
a plea. Parry v. First Na. Bank, 270 Pa. 

556- 

"The situation which justifies a judg- 
ment in favor of the defendant, under 
Section 20 of the Practice Act, is one 
where the averments in the plaintiff's 
statement, even if proven, would not 
have made out a case against the defend- 
ant, and a compulsory non-suit would 
have been inevitable." Bovaird, et al. vs. 
Barrett & Son. 78 Pa. Sup. Ct. 68. 

Therefore, judgment for defendant 
must be refused. 

And now, March 6th, 1922, judgmeni 
for defendant is refused, and he is re- 
quired to file an affidavit of defense with 
in fifteen days from this date, and serve 
the same as required by law. 



Hull V. Bowers 

Negligence — Contributory negligence. 

In an action by one injured when ridins on 
atrept car by a collision with an automo- 
lle. aKalnwl Ihe driver o( the latter, the 
fact that the pinlntllf was riding on the 
pp at the car when there was room on the 
laide, ie not of Itself contributory nesll- 
K«nce. and 4s not cause for the entry of a 
cif:npulBory nion-Butt. 

Appeal to the Supreme Court, No. 6, 
January Term. 1922. from the refusal 
of the Court of Common Pleas of 
Adams County. Pa,, to take off a com- 
pulsory non-suit entered in Charles Hull 
V. Harry E. Bowers. Reversed. 

John A. Hooher, for plaintiff and ap- 
pellant. 

J. Donald Sivopc, for defendant and 

api>ellee. 

ilarch 27, 1922, Schaffer, J. — Plain- 
tiff sued to recover damages for per- 
sonal injuries ; at the close of his case the 
court entered a non-suit which it re- 
fused to take off; plaintiff appeals. 

The facts are not in dispute. Appel- 
lant was employed by ■ the Hanover 
Light. Heat and Power Company, and 
was riding on a work car belonging to it, 
running on its electric railway. The car 
was without windows or platform and 
had a door at the rear which opaied on 
a step, extending an inch or two beyond 
the line of the body of the car ; plaintiff 
was seated on the floor of the car with 
his feet on this step. There was space 
within the car where other employees 
were standing, and where plaintiff coidd 
have remained had he so desired. 

Defendant was backing a closed auto- 
mobile out of an alley extending at right 
angles to the street on which the work 
car was passing; when the car came 
opposite the alley the backing automobile 
crashed into it, seriously injuring appel- 
lant. There was full opportunity for the 
defendant to observe the approaching 
car. 

The view of the court below when it 
; entered the non-suit, and the contention 
of the appellee's counsel before us is. that 
plaintiff in occupying the position on the 
car which he did, which was one of 
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known danger, was guilty of contribu- 
tory negligence, and therefore cannot re- 
cover, reiving upon such cases of Le- 
high Valley R. R. Co. v. Greiner, 113 Pa. 
600; Wood V. Chester Traction Co., 36 
!'a. Superior Ct. 483; Thane v. Scrantoii 
Traction Co., 191 Pa. 249; Bainbriclge v. 
L'nion Traction Co., 206 I'a. 71 ; Kirch- 
ner v. Oil City Street Railway Co., 210 
Pa. 45; Gaffney v. Union Traction Co., 
211 Pa. 91; McDade v. Phila. Rapid 
Transit Co., 215 Pa. 105; and Harding 
V. I'hila. Rapid "Transit Co.. 217 Pa. 69. 
which hold it to be negligence to ride on 
the platform or side step or running 
Iward of a car. These cases would be 
controlling against plaintiff's right of re- 
covery against his emplyoer, the oper- 
ator of the car, but as the suit is against 
a third person, the owner and oi)erator 
of the automobile which backed into the 
car. they have no application. The car 
had the same privilege to traverse the 
street as any other vehicle, and those 
riding on it. the right to assume, that 
other users of the highway would be re- 
gardful of them, and take due care not 
to collide with the car to their injury. It 
certainly could not be maintained, if 
jilaintiff had occupied a similar position 
to that which he had on the car, in an 
autoniobile or wagon driving along the 
street, and defendant had backed into it, 
and injured him, that defendant's posi- 
tion in the automobile nr wagon would 
impute any negligence to him ; the fact 
that he was riding in a trolley car under 
the circumstances here aj>pearing can 
make no difference in the application of 
legal principles affecting the users of 
highways. 

In McClung v. Penna. Taximeter Cab 
Co.. 2^2 Pa. 478, where there was a col- 
lision lietween two automobiles, plaintiff 
at the time of the accident was sitting on 
the floor of one of them with his feet on 
the running board : there we said, 
speaking of his position. "It hears no an- 
alogy to the case of a passenger volun- 
tarily standing on the bumpers or foot- 
board of a car. or riding with his feet 
l>etween the car and the engine. The 
cause of the accident was a \'io]ent col- 
lision, resulting as the jury found from 
defendant's negligence, and not because 
of the i>lace plaintifT occupied on his car. 
His being there was merely a condition. 



not the cause of the accident. A |>erson 
injured by the negligence of another is 
not deprived of all remedy merely be- 
cau.se at the time he was occupying an 
unusual position in a conveyance, unless 
he thereby co-operated iTi causing his in- 
jurv." While the circumstances were 
different in Little v. Central District & 
Printing Telegraph Co., 213 Pa. 229. the 
principle there invoked is applicable here. 
"It is not of itself negligence for a per- 
son riding in a wagon on a public high- 
way to permit his feet or arms to extend 
beyond the side of the vehicle. When 
one is injured while occupying such posi- 
tion, it is for the jury to determine 
whether he was, at the time, exercising 
the care required by the circumstances. 
unless the danger was so apparent that a 
reasonably prudent person would not 
have taken the risk." It appeared in 
Thirteenth and Fifteenth Street Passen- 
ger Railway Co., v. Boudrou, 92 Pa. 47=. 
that the plaintiff was riding. on the rear 
platform of a crowded street car and was 
struck by a pole by a car following, and 
it was there held, in riding in this place 
he was not guilty of contributory negli- 
gence; that although the accident could 
not have happened had he not have been 
in that position, yet that position was but 
a condition, and not the cause of the in- 
jury, and that the court properly with- 
held from the jury the question of con- 
tributory negligence. 

It is clear from the foregoing authori- 
ties that under the facts as they were es- 
tablished plaintiff is entitled to have his 
case passed upon by a jury and the court 
was in error in entering a non-suit. 

The order refusing to take off the non- 
suit and the judgment of defendant, are 
reversed, with a procedendo. 
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Commonwealdi v. Lute 



Costs — Grand jury — Ignoring bill of 
indichncnt without calling all ivitnesses 
endorsed thereon — Duty of district at- 
torney in such a case. 

\Miere the (-rand Jury returned "not a tru« 
1)111" In an indictment Fhar^tng assault and 
(lattery and directed that the prosecutor pT 
the coals but 11 appeared ttial all llie wit- 
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nesses for the Commonweallh whose nnmps 
were endorsed thereon had not been calipii 
beroi'« the grand Jury, It was held that aufh 
return would be iset aside. 

It [s the duty of the district attorney to 
place ^11 the names of the wltnessefi tor the 
Commonwealth on the lioclf of the Indict- 
ment that appear In the subpoena and no bill 
of Indictment should be presented to the 
Rrand jury until that is done anc no I1III 
should be Ignored and the costs pl;i{^ed on 
the. prosecutor until they have all been called 
and examined by the stand jury. 

Itecauae the district atlotnpy has authority 
to endorse the names of witnesseK for the 
Commonwealth on the back of the hti! of in- 
dictment he does not therefor have equal 
authority to strike oft names of ail witnesses 
y deem not necessary or all the- - "■ - 



do : 






■ appe 



■ In : 



Rule to set aside return of the grand 
jury. Rule absolute. 

Nez-in A. Carl, District Attorney, for 
Commonwealth. 



John E. Kunkle, for defendaut. 

Copeland, P. J. — Informations 
were made against the defendants 
ill the above stated ca.ses on the 
15th day of September, 1921, before 
AV. Irwin Hunter, justice of the peace in 
the Ijoroiigh of Greensburg. and, after 
hearing before the justice, the defend- 
ants were held to the next tenn of Court 
of Quarter Sessions. The informations 
were made and filed in the Court of 
Quarter Session.s on the 4th day of Oc- 
tober. 1921, and. upon these informa- 
tions, bills of indictment were drawn, 
which' charge the defendants with as- 
sault and battery, and aggravated as- 
sault and battery. The indictments were 
presented to the grand jury on the i5th 
day of November, 1921, and, on the 
same day, that tribunal made return to 
the court in each case: "Xot a true bill 
and prosecutor, Richard Tain ton, paj' 
costs." To this return, on the same day, 
Richard Tainton, by his counsel, moved 
the court to set aside the return of the 
grand jury for the reason that all the 
witnesses marked by the district attorney 
on the bill of indictment were not sworn 
or heard before the grand jury ; that Dr. 
W, W. Miller, whose name was marked 
by the district attorney on the bill of in- 
dictment, was present in court but was 
not called before the grand jury and was 
not sworn and did not testify previous to 



the finding; that the witness. Albert 
Kneller, whose name was marked on the 
bill of indictment by the district attor- 
ney, was not heard and did not testify 
before the grand jurv to the finding; 
that Dr. W. \N: Wilier and Albert Knel- 
ler were both important witnesses for 
the Commonwealth; that Albert Kneller 
was present and was within a very short 
distance of the prosecutor when the al- 
leged assault was committed : that Dr. 
W. W. Miller was the witness who 
dressed the injuries received by the pros- 
ecutor in) mediately after the assault 
and that the prosecutor, Richard Taint- 
on, was attacked by the two defendants 
without cause, was knocked down, his 
face was cut and bruised, his eyes were 
blackened and he was cut so badly that 
it required the doctor's care and atten- 



All these reasons raise one question for 
the determination of the court and that 
is : Will these returns made by the 
grand jury .stand where that jury did not 
call all the witnesses whose names were 
on the bill of indictment? 

The tenth section of the Act of 31st 
March, i860. P. L. 433, ])rovides: 

"The foreman of any grand jury, or 
any memljer thereof is hereby authorized 
and empowered to administer the re- 
quisite oaths or affirmations to any wit- 
ness whose name may be marked by the 
district attorney on the bill of indict- 
ment." 

The grand jury has no power to com- 
pel appearance of a witness nor to at- 
tach him for contempt should he refuse 
to testify, and even on bills pending be- 
fore them it was necessary to jrass a sjie- 
cial law to authorize them to .swear wit-' 
nesses endorsed on the bill. The grand 
jury has no concern with any testimony 
but that which is regularly offered to it 
with the bill of indictment on the back 
of which the names of the witnesses are 
inserted. The duty of the grand jury 
being merely to inquire whether there be 
sufficient ground for pmting the accused 
party on his trial before another jury of 
a different description, and this being its 
only duty, how is that tribunal to de- 
termine whether there is sufficient 
ground to put the accused on trial before , 
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another jurj' or to ignore the bill? Being 
confined to the names of witnesses in- 
serted on the back of the bill of indict- 
ment, it determines whether it shall hold 
or discharge the defendant by the testi- 
mony given by the witnesses whose 
names appear on the bacl< of the indict- 
ment. It is plainly apparent to any one 
who is familiar with court proceedings 
that it is not necessary for a grand jury 
to call all the witnesses on the back of 
the indictment to be satisfied that there is 
sufficient ground for holding the defend- 
ant. It must call at least enough of the 
witnesses whose names ap|)ear on the 
back of the indictment until at least 
twelve of the jury are satisfied that suffi- 
cient evidence of guilt has been given to 
warrant the finding of a true bill. But 
when it comes to ignoring the bill and 
directing the prosecutor to pay the costs 
in cases where the grand jury has juris- 
diction over the costs, it is equally ap- 
parent that it becomes necessary to call 
all the names of the witnesses endorsed 
on the back of the indictment by the dis- 
trict attorney before that conclusion can 
be reached, for the reason that the wit- 
nesses whose names appear on the back 
of the indictment, endorsed thereon by 
the district attorney, and who are not 
called, may be the ones that would tes- 
tify to essential facts that would warrant 
the finding of a true hilt. 

It was said in Bierly on Juries and 
Jury Trials, section 57, page 108: "The 
foreman will have the witnesses called 
before the grand jury as their names ap- 
]>ear endorsed on the bill, one by one, 
until all are called, or until at least twelve 
of the jury are satisfied that sufficient 
evidence of guilt has been given to war- 
rant the finding of a true bill. When 
once so satisfied, the remainder need not 
be called." Then again, on page 109. 
section 61, it is said: "They cannot ig- 
nore the bill without having called all 
of the witnesses named on it." 

It is the contention of the district at- 
torney that, having authority to endorse 
the names of witnesses for the Common- 
wealth on the back of the bill of indict- 
ment, he has equal authority to strike off 
names of all witnesses he may deem not 
necessary or all those who do not answer 
or appear in response to a subpoena. 



With this argument we do not agree, for 
the reason that justice in many instances 
would be thwarted and the guilty go un- 
punished when an important eye-witness 
to the occurrence failed to appear al- 
though regularly summoned. In such 
cases all witnesses material to the finding 
of a bill may be compelled to appear be- 
fore the grand jury by a subpoena which 
issues from the court and if they refuse 
to attend attachments will issue against 
them. And so in this case it was the 
duty of the district attorney to withdraw 
this bill until all witnesses material to 
the finding of a bill were subpoenaed or. 
having beei) subpoenaed and refusing to 
attend,, until attachments issued against 
them. 

It is conceded by the district attorney 
that all the witnesses whose names are 
endorsed on the back of these bill of in- 
dictment were not called; that the two 
witnesses complained of in the motion to 
set aside the returns of the grand jury 
were not called. 

Failure to call all the witnesses whose 
names are endorsed on the back of these 
bills of indictment is sufficient to warrant 
this court in setting aside their returns 

in these cases. 

It was said by the Commonwealth v. 
Braungard, reported in 23 District Re- 
ports, page 380: "The grand jury ig- 
nored the above bill and imposed the 
costs on S. Edelson, the prosecutor. It 
appears from the deposition that two wit- 
nesses, whose names appeared on the 
back of the bill, were not called before 
the grand jury, so that their testimony 
was not heard. It was its duty, as we 
had instructed, to have heard the testi- 
mony of all the witnesses whose nam«; 
were written on the back of the bilL be- 
fore ignoring it, as otherwise it could not 
know the testimony upon which the Com- 
monwealth depended to make out a prima 
facie case, nor could it have decided that 
the prosecutor brought such a frivolous 
or unfounded prosecution into court as 
justified the imposition of costs upon 
him. As it, therefore, was not justified 
in imposing the costs upon the prosecu- 
tor, we must make absolute the rule to 
strike off so much of the finding as im- 
])osed the costs upon him," 
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C. p. of Delaware Co. 

Wilson V. Emery 

Trespass — False arrest — Automobiles 
— "Parking" — Police regulatio ns — Tern - 
porary stop — Interference with traffic — 
Reasonableness. 

In an action tor false arrest and Imprison- 
ment, plalnttfC, the owner of an automobile, 
obtained a verdict against defendant, a po- 
liceman, who arrested plaintiff for parkins' 
his machine in the street while making a 
brief visit to a drug store. Defendant had 
ordeired plaintilT to move his car as parking 
vraa not permitted at that point, as was In- 
dicated by a algn. Plaintiff maintained he 
was not parking' his car. and Eutter an argu- 
ment plaintiff was arrested and takeVi to the 
station. A police regulation prohibiting 
parking ia not violated by one temporarily 
stopping Ma car to transact business in an 
abutting building. 

The police department o( a munfclpallty 
may establish parking regulations to pre- 
vent unreasonable obstruction of the high- 
way by automobdJes. and a person violating 
these regulations is liable to arrest, bi 
reasonable time should be allowed to tn 
act business with a neighboring store. 

The word "parking" as applied to auto 
biles on a street car highway Is an Indefinite 
term. Considered in the spirit and reasot 
for such a regulation, where the term li 
used, the prohibition against parking' auto 
mobiles is to conduce to the use of the high 
way by preventing the assembly of cars' (o 
an unreasonable time. 

Motion for judgment n. o. v. and for 
new trial. Refused. 

IV. R. Fronefield, for plaintiff. 

Fred Taylor Pusey. for defendant. 

November 26. 1921, Bromall, J. — This 
is an action for false arrest and imprison- 
ment. Any unlawful detention of a per- 
son is false imprisonment. The legal 
wrong of false imprisonment imports 
malice. The motives of the defendant " 
immaterial, except as affecting the 
amount of dam^es. On Oclol^r 14, 
1920, the defendant arrested the plain- 
tiff for parking his automobile on a pub- 
lic street. The plaintiff, a resident of 
the Borough of Lansdowne, came with 
his automobile containing his wife and 
children to a point on the south side of 
Baltimore Avenue, within fifty feet 
of Lansdowne Avenue, in the Borough 
of Lansdowne. and stopped opjwsite a 
drug store. His wife was at the wheel. 
He got out of his car and started to the 



drug store. The engine of his car con- 
tinued to run. The defendant, a police- 
man of the borough, notified him that no 
parking was allowed at that place, and 
directed his attention to a sign to that 
effect. The plaintiff was going into the 
drug store to pay a bill. He replied to 
the officer that he was not parking, but 
merely slopping. The officer ordered him 
to move his car, which the plaintiff re- 
fused to do. Then ensued an argument 
in which the plaintiff maintained he was 
within his rights in stopping his car for 
the brief period of a business visit to the 
store, and the defendant maintained that 
the plaintiff was violating a police regu- 
lation. The defendant then arrested the 
plaintiff and took him to the borough 
lockup, where he was confined twenty 
minutes and then released. The alterca- 
tion between them over their respective 
rights attracted bystanders and was the 
occasion of some disorder. Whether the 
disorder was produced by the plaintiff or 
the defendant depends on which of them 
was in the wrong. But the arrest was 
not for disorderly conduct. It was for a 
refusal to move the car. 

There was no borough regulation es- 
tablishing the place in question as a no 
parking zone. 

Although there was no borough regu- 
lation on the subject, yet we were of 
opinion on the trial that if the head of 
the pohce department as a conservator of 
the peace had established a regulation for 
the exigency of congested travel at this 
point, to preserve the peace, and all as a 
temporary requirement to meet such exi- 
gency, and the plaintiff was violating that 
requirement, it would justify the arrest. 
We assimilated it to a case where there 
is a fire and the policemen as a jieace 
measure string a roj>e cordon to keep 
the public away, and one invades this 
barrier, he may lawfully be arrested, and 
restrained as committing a breach of the 
jjeace, provided the one who makes the 
arrest sees the act. Strictly speaking, 
this is not merely probable cause. It is 
a defence. Prolwble cause is no defence 
to false imprisonment. We called it 
probable cause on the trial, but this 
makes no difference, because we in- 
structed the jury that if they found cer- 
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tain facts wliich we called |>robable 
cause, existed, the verdict slicjiild Ije for 
the defendant. The facts to he found 



1. Did the ]>nlice officers of the bor- 
ough establish this sjiace in the street as 
a non-jjarkinf; sjiace and as a reasonable 
resuiatioii for preserving good order and 
peace ? 

2. Did they put u]i a sign to that ef- 
fect ? 

3. Did the plaintiff park his car in 
this sjMcc? 

The jury were iiistnicied that if they 
found all of these fjuestions in favor of 
the defendant, their verdict should he for 
the defendant, hut if they found any of 
these questions against the defendant, 
the verdict should be for the plaintiff. 

The verdict was for the plaintiff', and 
inasmuch as the plaintiff claimed only 
nominal damages, they assessed the 
damages at one dollar. 

The jury no doubt found the first two 
(juestions in favor of the defendant, be- 
cause they were not controverted. The 
third was the pivotal question in the 
case. Was the plaintiff parking his car. 
or was he merely stopping? it was no 
dotii)t lawful for the plaintiff' to stop his 
car a reasonable time to transact busi- 
ness with a neighboring store. To hold 
otherwise, would derogate from the right 
of the storekeeper to have the public on 
wheels, have cimvenient access to his 
store, and would derogate as well from 
the right of the jmblic to exercise such 
right. Hut the exercise of such right 
must not continue to the extent of oc- 
casioning an unreasonable obstruction to 
other users of the highway. Parking as 
applied in this connection i.s an indefinite 
term. There ts no certain time when the 
person ceases to be a legitimate stopper 
and begins the operation of parking. The 
word "p'^rking" is here used in a tropical 
.sense. Literally, to park is to assemble 
things together, and in this sense one au- 
tomobile can no more park than one bird 
can flock. The idea of assembling in- 
heres in the term. Still considering the 
sj)irit and reason of the law where the 
term is used, the prohibition against 
|>arking automobiles is to conduce to the 



use of the highway by preventing the as- 
sembly of cars for an unreasonable time. 
and in this sense the stopping of the iim 
car for an unreasonable time is the be- 
ginning of parking, and therefore inim- 
ical to the law. Further than that, even 
«'here there is no express prohibiting 
regulation, any use of the highway not 
for the purposes of travel is unlawful. 
ijualiiied of course by such uses as have 
by custom received public sanction, as the 
occupation of trees, hitching posts, step- 
ping stones, awnings, door steps, etc.. to 
which may be added stopping a vehicle a 
reasonable time to transact business with 
a merchant. 

We made an ineffectual effort on the 
trial to'detine the word parking, and not 
lieing satisfied with it, and seeing that it 
involved the question of rea.sonable tinie. 
we left it to the su|>erior knowledge of 
the jury. 

We see no reason to interfere with 
their conclusion. 

Defendant's motions for judgment m. 
(). V. and for a new trial are therefore re- 
fused. 



C, i' .of Lancn-it^r Cn. 

Sherwood et al. v. Uniset Tool G). 

Public sale — IVarranty — Lathe sold as 
complete — Missing parts — Caveat emp- 
tor. 

A vcnclee wlio bought at public Ml? "A 
lipt^tlon a "lutlie" marked complvle and 
whicli waa cnmplete as a sLngle lalhe, can- 
nut recfuiT from the \endor the price h» 
paid fur certain pcuta which had belonged I" 
the lilhe and made It Into a mul'l puTposc" 
lathe but uhlch had been remo\ed and sold 
«eparBlel> to another buyer from whom the 
chiimant hid buueht Ihem 

TherP is no implied warranty In goods sold 
on in'pectl m at a public sa'e .xcept that of 
tlUe nnd the rule cavtat •mptor applies. 

Final hearing and distribution of bal- 
ance in hands of receiver, in equit>- 
docket. 

S. V. Hosterman, for Ehrhart. claim- 
ant. 

Chas. W- Baby, for receiver. 

March 4. 1922, LandJs. P. J.— On July 
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8, 1921, the plaintiffs filed their bill of 
complaint against the Uniset Tool Com- 
pany, alleging therein that they were 
stockholders and creditors, and that the 
Uniset Tool Company was insolvent. On 
the same day, an answer was filed on be- 
half of the company, admitting the facts 
set forth in the bill and joining in the 
prayer that a receiver should be ap- 
])oiiiied. Thereupon the court, on dne 
consideration, appointed R. J. Boyd re- 
ceiver. On October 21, 1921, the said 
receiver filed his account in this court, 
showing a balance in his hands for dis- 
tribution of $2,985.42. 

.\ list of claims has been presented, all 
of which, but two, seem to be correct. 
One. made by the General Electric Com- 
j>any, is not itemized, and counsel has 
stated that he does not know the amount 
of the claim. Although duly notified, no 
proof of claim has been submitted, and 
we are. therefore, obliged to exclude it 
from tlie distribution. 

Another claim, presented by the 
Meade Cross Comjrany, for the sum of 
S12.200.oo, is objected to. It was shown 
that certain negotiations were entered 
into by that company and the defendant 
for the making of horns for bicycles. A 
.sample horn was made, bnt no contract 
was ever entered into. The letters pre- 
sented show that no order was ever given 
for the making of the horns, and, under 
the circumstances, the claim must be dis- 
allowed. 

,\ number of preferred claims were 
presented against the fund. Besides the 
claim for taxes, all of them, except that 
of William Ehrhart, for $27.00, were for 
wages earned within the statutory period. 
The claim of C. A. Potts was for 
S331.00, but only $200.00 of it is allowed 
as a preferred claim, and on the balance 
he is entitled to a dividend. 

The claim of William Ehrhart is ob- 
jected to. The facts relating to it, as 
shown upon the hearing, were practically 
undisputed. The receiver held a public 
sale, at which he disposed of the assets 
of the insolvent company, and at that sale 
Ehrhart purchased what was called a 
"Landis lathe" for $360.00. He paid for 
it and took it away. He now claims that 
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three parts, which make up a Landis 
muhi-purpose lathe, were missing, and 
that he subsequently was obliged to pur- 
chase them from Samuel K. Landis for 
$25.00. Before the sale was held, all of 
the different lots which were to be sold 
were put together and marked by repre- 
sentatives of the receiver. Some parts 
were sold in a lump to Samuel K. Lan- 
dis. and included in these were the three 
parts afterwards purchased by Ehrhart. 
This machine, as tagged, was not marked 
as a Landis multi-purpose lathe, but was 
marked as "1 Landis lathe complete." It 
was complete as a .single Landis lathe, but 
not as a multi-purpose lathe. The sale 
was a public sale, and all the articles 
were open to examination and inspec- 
tion. Ehrhart had with him an expert 
machinist, who examined 'he machine; 
but he says his machinist was no more 
competent to judge the number of parts 
that went with it than he was, and he 
states that the trusted to the auctioneer's 
statement and the tag. Under this state 
of facts, is he entitled to have returned 
to him the amount he paid to I,andis for 
these parts ? 

In Pyott v. Haltz, 38 Pa. Superior Ct. 
608. it is held that "there is no implied 
warranty in executed sales, except that 
of title, nor is there any in cases where 
the sale is made upon inspection of a 
buyer:" and in Rockafellow v. Baker, 41 
Pa. 319, that "where the buyer of an ar- 
ticle, which he finds in market, has a full 
opportunity to examine it, and the means 
of information relative to facts and cir- 
cumstances affecting the value of the 
commodity are equally accessible to buy- 
er and seller, there being no warranty 
and no concealment by the seller of facts 
which he was bound to communicate, a 
mere false assertion of value is not a 
fraud or mistake in the legal sense of 
those terms," and that "when the con- 
tract is executed, a court of equity will 
not interjwse to rescind it except for 
fraud or palpable mistake." 



In Selser v. Roberts. 105 Pa. 242, it 
was said : "This was, therefore, the sale 
of ascertained, specific goods, the title to 
which passed by the sale ; there is no im- 
plied warranty of quality or condition; 
the buyer purchased upon his own judg- 
ment, and cavcal emptor is the rulei 



tne rule 1 
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which governs the transaction," See, 
also, Carson & McKnight v. Bailie, 19 
Pa. 375- 

In Weimer v. Clement, 37 Pa. 148, 
Chambers, J., deHvering the opinion of 
the court, said : "The defendant got the 
article which he had examined before he 
purchased, and of her unsoundness had 
the opinion of others, and was to pay for 
her, not the price of a good article, but a 
defective one. He chose to speculate on 
the condition of the old boat, and the 
amount of repairs she might require ; and 
if disappointed in his expectations, he 
must bear the loss. He was bound to re- 
gard the sound maxim of the law, 'cai-e- 
at emptor' — and, by the caution and in- 
quiry made by him, he did use the vigi- 
lance imposed on him. What are the le- 
gal res|3onsibilities of the vendor of a 
chattel in Pennsylvania? It is well set- 
tled that, with regard to the quality of 



goods, the vendor is not answerable un- 
less he expressly warrants them, or 
there has been a fraudulent representa- 
tion — an affirmation of a quality known 
to the vendor to be false; Jackson v. 
Wetherel. 7 S. & R. 422. * * • If 
the buyer, instead of requiring an expli- 
cit warranty, chooses to rely on his own 
inspection, or the opinion of the vendor, 
if mistaken as to quality, he has only 
himself to blame. If overreached by 
wilful misrepresentation or deceit, he has 
his remedy. No implied warranty arises 
from an unfounded affirmation of sound- 
ness in the sale of a chattel; but for a 
deceitful representation of it, the remedy 
is by an action ex delicto." 

Under the law, therefore, as thus an- 
nounced by the courts, I am of opinion 
that the claimant had no right to receive 
the amount which he now claims against 
this fund. 
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Equity — Jurisdiction — Agent and 
principal—Division of profits — Account- 
ing — Act of Oct. 13, 1S40, P. L. 7 — Dis. 
coz'cry — Practice, ivben defendant's an- 
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•r.icticc Act of 1915. 

The fletendant, a (Iduciiiry, In hl.i aindavlt 
r tlefentte averred that he. believed he had a 
iKt and legal defense to tile whole of plaln- 
rt's claim. For this he based his belleC on 
K- roUowlng (acts: 

"That he had no knowledge that decedent 
La.(l« any such contract as alleged by plaln- 



Soctlon 7 of the Practice Act of 1915 pro- 
LcIeH that a fiduciary "need only slate thr 
icttt he admits to be true and that he be- 



lieves there Is a Just and legal defense to 
the remainder and the facts upon which he 
bases his belief." 

Under the authority of Comerer vs. Prak- 
er's Admtr., 29 Dlst. Rep., 491, the statement 
made by the defendant, "tha.t he had no 
knowledge that dotendant made any such 
contract as alteged by plalntlfT' was held 
Insuillcient (o meet the reiiulrements of the 
7th Sect, at the eald Practice Act ot 1916. 
—LAMBERT V. WELFLET'S EXTR.. 1* 

Practice, C. P. — Affidavit of defense — 
Time of fUing^Questians of law and of 
fact- — Leave to vAthdraw — Amendment 
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— GALVm V. C. F. BOWMAN A CO.. ■■« 

Pleading and practice — Replevin ■ — 
Stolen goods — Assignment — Affidavit of 
defense. 
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Practice. C. P.—AffidavU of defense— 
Time of fHinii — Questions of law and of 
fad — Leave to 7vitltdraw — Amendment 
— Practice .-let of May 14, 11^15, P. L. 

4X3- 

—CALVIN V. C. F. BOWMAN ft CO., 1*6 

Hlectioit Ia7vs — EViffibUitv of candidate 
—Act /(>/.?. P. l- jyt)— Conditions pre- 
cedent — Nomination papers — Amend- 
ment. 

—IN RE NOMINATION PAPER. US 

Corporations — Amendment of cluir- 



— IN RE GERMAN EVANGELICAL LUTHERAN 
ST. JOHN'S CONGREGATION. 1(1 

.APPEALS. 

Appeals — Supersedcas^Band on ap- 
peal — Effect of second appeal—Acts of 
Mav ig, iSgj. P. L. 67; June 4, 1901, P. 
/.. 404. 

.\ii uHsigni'e tur benefit cif crpditurs who 
lias bitii HurcharEOii. and apppiils 10 tlie Su- 
perior Court, takes such appeal in hia indl- 
\-mual eapaclty, and In order to make It a 
Bup«rBBdeas, must give bond as required by 
the Act of May 19, 1897. P. L. 67. The fact 
thai he han already given a bond as oBslgnee 
dries not change this rule. 

The Act oC 1SD7. above, which provides that 
no appeal shall "auperaede an execullon is- 
sued, or distribution ordered, unless taken 
and perfected, and bail entered In the man- 
ner herein prescribed, within three weeks," 
from the entry of the sentence, order. Judg- 
ment or decree appealed from, is mandatory, 
and unless strictly complied wlih. the court 
from whose order the appeal is taken has no 
discretion U> modify lis effect, or to deny to 
a parly In Interest the right to inalat on com- 
pliance with the order appealed from. 

That a prior appeal was taken within the 
three weeks and was quashed instead of 
being: determined upon the merits, does not 
authorize the court below lo treat as a lu- 
peraedeas the second appeal, taken after the 
statutory period, and after tho return to It of 
the record for the purpose of enforcing its 
decree. 
—ASSIGNED ESTATE OF W. L. FILBY. Ill 

To-,i.'uships—Codc of igij — Audit- 
Appeal uunc pro tunc—Praud^Imperti 
ncut mailer in petition. 

—IN RE AUDITOR'S REPORT LAKE TWP., 145 



APPEARANCES. 

Equity jurisdiction — Orphans' Court 
jurisdiction — Decedent's contract for 
sale of land — Eiinity — Practice — .ff- 
pcaraucc — Demurrer. 

— WYKOFF V. MAN/ER, EXR.. 141 

ARREST. 

Arrest on Sunday—Damages for— 
Subsequent appearance — Act of 1705. 

The arrest of a defendant on Sunday tor s 
^nlsdemeanor Is forbidden by the Act of 1706. 
1 &m, Laws, Sec. 4, p. 25. and the constable 
who served such warrant ts liable to suii tor 
damages by Ihe liaxty aggrieved, although 
(he latter subsequently appeared and plead 
guilty to the ofTense charged and paid a, flue 
imposed. 

Com. V. DIngnian, 26 !■«. Super, Ct. 615. 

—WANNER V. BUCH. 174 

Practice — Discharge from arrest— Act 
June I, /p/j. P. /-,. ;04. 

—PRIM A VERA V. JENNINGS. lU. 

Trespass — False arrest — Autoniohilcs 
— "Parking" — Police regulations — Tem- 
porary stop — Interference with tra^c— 
Reasonableness. 

— WII.90X V. KMERV. tan. 

ASSUMPSIT. 

Married woman — Joint agreement by 
husband and wife touching wife's prop- 
erty^Joinl liability. 

Landlord and tenant — Permis.nve oc- 
cupation — Implied promise -— Quantum 
vatebaf — Assumpsit. 

— LAPATO V. SCENDO ET AL., 108 

ATTACHMENTS. 

Attachment— Bulk Sales Act of Mo' 
A?. 1919, P- E. 263 — Proceeding to at-aid 
sale — Breach of executory contract — 
Future deliveries. 

An attachment cannot be eflfectlve to avoid 
a bulk sale made by defendant of the stod 
ind rtxtures of his business, where the al- 
leged debt Is nothing more than a claim for 
damages for breach by defendant of his ex- 
ecutory contract for future deliveries of 
merchandise, which at the time of the tians- 
ter hiid not been made. 

The beneficiaries of the Bulk Sales Act ar? 
Ihe existing creditors at the date of the trans- 
fer. The term "creditor" ae used in the An 
must be understood in Its moat characteristic 
.gence and thus limited to those having de- 
claims on account of tranaactiona 
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(heretofore fully conauminateiS on credit, and 
not Including merely prospective demands 
contingent upon an eventual breach by de- 
fendant of a outstanding contract for future 
deliveries of merchandise. 
— WASHBUBN-CROSBV CO. V. KEISRR, 7! 

Foreign attachment ^ Rule to show 
cause of action. 

— BAUGH & SONS CO. V. READING REDUCTION 
CO. ET AL.. Ill 

Foreign attachment — Jurisdiction — 
Actual residence and legal residence or 
domicile — Act of June 21, ipii, P. L. 
190J. 

—ATLANTIC REFINING CO. V. F. L, FABIAN, 
DEFENDANT AND GLEN SEARING, CAR- 
NISREE, 191. 

ATTORNEYS. 

Attorney and client — Attorney's fees — 
Practice — Actions — Parties. 

Attorney's feea for services rendered In a 
cause Of action Involving a liability against 
which their client held Indemnifying Insur- 
ance. cannot be recovered In a suit by the 
attorneys against the Indemnitor, when no 
communication either in person, by corre- 
spondence or otherwlae was at any time had 
between the attorneys and any representa- 
tive of the Indemnitor. 

Even though the undertaking to Indemnify 
were comprehensive enough to cover coats 
Incurred in the litigation. It was a matter 
personal to the parties to that contract only, 
itnd c 
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la-tlon of attorney and client betw 

For such purpose an express appointment on 
the part of the indemnitor must be both 
pleeded and proved, and for want of such 
pleading the statement Is demurrable. 

A Joint action hy two or more atlorneya to 
recover fees for professional services In a' 
certain cause, will not Be. when they do not 
sue aa co-partners, and there Is nothng to 
show a community of Inlereat between the 
plnlntllTs in the subject matter of the suit.' 
The fact that they were associated In the 
conduct Of the case does not tend to show 
Joint contract. 

— BALL, ET AL. V. PENNSYLVANIA CASIIALT 
CO.. it 

. \ 'H'O K N EY- AT-LA W. 

Attorney-at-laiv — Misconduct — Mii 
appropriation of client's money — Disbar^ 
tncnt. 

Section 34 of the Act of April 14, 1S34, F 
Ij. 333, makes It obligatory upon the court ti 
disbar any attorney who wrongfully retain. 
moneys behmging lo hla clientsf and refuat 






hereof on demand made for the 
aside from the statutory require- 
lent as to this particular offense It is the 
ell recognized duty of the court to exerciae 
a common law punitive authority not only 
L extreme cases like this, but whenever a 
lltul and perverse violation of an attorney's 
professional oath of fidelity to the court or 
I his client la duly shown. 
The Implicit confidence which clients must 
necessarily place in their legal counsel, calls 
for the enforcement by the court of the strict- 
est Integrity In the professional conduct of 
.-nembera at the bar. 

The atandard of personal and professional 
integrity which should be applied to attor- 
neya-at-law. Is not satiafled by auch as 
merely enables them to escape the criminal 

The power of the court to punish official 
misconduct of attorneys extends to auch of- 
fensea whether committed In or out of court, 
and whether they occur In the local trlhunaJ 
where counsel usually practice or In other 
courts, or befoi-e quasi Judicial appointees of 
the courts. 

Ah the court by admitting an attorney to 
ita liar, holds him out to the public as worthy 
of Ita confidence, in hla profeaslonal work. It 
becomes Its Judicial duly to withdraw that 
endorsement of his character by disbooTnent, 
when be proves fBJse to his oath, and faith- 
less to the court or to his clients. 

A member of the bar must be disbarred, 
where It la ahown that he luid fraudulently 
appropriated to his own use, moneys be- 
longing to hia clients. 
—IN BE FRANK M. I 



AUDITORS. 

Auditor — Practice — Findings bv Aud- 
itor — l-Veak minded person — Frand — 
Rulings by auditor on offers and objec- 
tions^Auditor proceeding u-ithout being 
gualified as required by Sec. 47, pi. (c) 
of Act of June 7. 1917. P. L. 447. 

The report of an auflltor adjudicalliig 
facts. ouKht not to be set aside, except for 
plain mistake, which It la the bualntsa of 
the exceptant to establish by affirmative 
evidence, where it la not self evident in the 

Where three children of an aged woman, 
after prescntiilion of their pelltion lo the 
tourt of common picas praying for the ap- 
pointment of Q guardian ot her estate be- 
cuuse of her fef blemindness, procured from 
her a promissory note under seal, without 
any actual Consideration paasing to her at 
ihp time, and subset] uently, on hearing of 
5ald petition, the maker of the note was 
:i.ljndged mentally defective and a guardian 
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of her estHte was appointed. It was Held: 
That (he circumstanceB preceding the exe- 
cution of the note Impoaed on the payees 
thereof the burden ol ahowlnK that they 
were free from any taint of fraud In Iht 
transaction; and having failed to meet this 
burden, they were not entitled to recover on 
the distribution of the estate of the makct 
of the note. 

That an auditor did not Tu'.e upon Ihe of 
ferg of testimony and the objections thrretc 
Immediately after they mere mu<le. Is nol 
fatal to his report, where he wrote his lul- 
Inga after the offers and objectlona on Ihe 
notes of testimony. 

Where an auditor appointed by the or- 
phans' court proceeded with his duties with- 
out being sworn In accordance wllh Spc. <7. 
place (c) of the Act of June 7. 1917, P. L. 
147, but took the oalh after the flllnK o: 
his report, excetpions to the report on th< 
ground that the auditor was not sworn ai 
required by law. filed by parties who an- 
peared before Ihe auditor, presented and at- 
tempted to establish a claim, against which 
the auditor decided, were dismissed. 
— WKNTZ ESTATE. 177. 

Decedent's estate — Auditor's report — 
Auditor's adjudication of facts — Excep- 
tions to auditor's report — Claims against 
decedent's estates — Stale claims. 

It Is the duty of an exceptant to an aud- 
itor's report to point speclflcallj' to the very 
error complained of, otherwise it can not be 
properly noticed; general exceptions Imply 
that no particular error has been discovered. 

An auditor's report In the orphans' court 
has the weight of a verdict of a Jury, and is 
not to bo set aside on a question of fact, ex- 
cept upon grounds that would Justify the 
court In granting a new tilal in proceedings 
according to the course of the common law. 

Claims against a decedents estate which 
might have been enforced during the life- 
time of the decedent are subjects of Just sus- 
picion and require strict proof. 

An auditor's report adjudicating a claim 
for boardinti; and nursing a decedent, basod 
on Inferences and conclusions drawn from 
the liistlmony adduced, was confirmed, where 
the exci'pllons did nol point out any specific 

—BARTON'S ESTATE, 18>. 

Decedent's estate — Coittiscl fee — Aud- 
itor's findings of fact — General exccp- 

— ANSTINE'S ESTATE. 77 

Toivnships — Code of l^ty — Audit — 
Appeal nunc pro tunc — fraud — linperli- 
iient waller in petition. 

—IN RE AUDITOR'S REPORT LAKE TWP., 145 



AUTOMOBILES. 

Automobiles — Lights — Public streets 
and liiglni-'ays — Ordinances — Act of 
June SO, 1919, P. L. 6pO. 

Defendant was found guilty of parklnB 
his automobile on a public street In a bor- 
ough In violation of the Act of June 30. 191». 
P. L. 690, when he had only one tall lleht 
affixed to the top of the left rear mudBUi.r.f. 
This was a combination light showing ivrt 
from the rear and white In front. 

Section 20 of the Act of June 30, 1919. I>. 
L. 690, requires every motor vehicle to have 
two lighta of approximately equal power in 
front of such vehicle that ahall be visible for 
a distance of 200 feet. This language Is pre- 
emptory. The use of one rear red lighl 
when the machine is at rest la not a com- 
pliance with the act. 

The streets of a municipality, unless ex- 
cepted, are public highways within the 
meaning of the Act of June 30. 1919. P. L. 
690. relating to motor vehicles, and any or- 
dinance conflicting with Its provisions is 
Invalid pro tanto. 

— C01MHONWEALTH OP PENNSTLVANIA V. 
KRELU l> 

Negligence — Automobiles, negligeul 
operation of — Bzndcnce of negligence 
— Pedestrians, rights, and duties of oh 
road — Contributory negligence — Non- 
suit — Plaintiff's statement — H^aiver of 
defects in pleading. 

To drive wllh an automobile Into a pedes- 
ti'lan, who Id In full view and does not sud- 
denly change his course, is evidence of neg- 
ligence; and so is the failure 10 give him 
warning. 

The speed of an automobile Is not the only 
element that enters Into the question of ihp 
negligence o( the driver, and. regardless ■'( 
It, a car may be under such Imperfect con- 
trol as to amount to negligent operation, and 1 
evidence of It would sustain the charge of | 
negligence. 

When there Is no sidewalk, pedestrians' 
rights upon a paved roadway are equal 10 
those of vehicles. 

That a pedestrian tails to turn and look ■ 
beak while walking on a paved roadway 1 
where there is no sidewalk, Is not al llself 
sufficient to corivlct him of contributory neg- 
ligence. I 

Where the evidence showed that Ihe de- 
fendant. In broad daylight, on a straigfal 
highway which was paved and wilhout a j 
sidewalk, ran his automobile, without warn- 
ing. Into the plaintiff who was walking | 
in the same direction, along the edge of I 
the paved rcadway; that the defendant 
saw thp plaintiff in ample time lo b«Te 
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avoided the accident, but overlooked him 
while passing- cars and other people; that 
later In the day the defendant admitted that 
the accident was due to hta own fault and 
exonerated tlie plalntlB; that at the time 
the car was not going taet; and that the 
plaintiff had not looked back: it was Held 
error to enter a compulsory non-ault. 

The defendant may move lo strike off an 
Insufficient slalement, or. if It la too Indefl- 
nlle, may obtain a rule tor ono more speci- 
fic. The rule entitling a defendant to ask for 
:i bill of particulars has become obsolete. 

Although a plaintiff's statement may not 
state in a concise and summary I'oi m the 
material facts upon which the plaintiff re- 
lies, as is contemplated by Sec. B of the 
I'ractlce Act of 1915, P. L. 483, If the de- 
fendant goes to trial on the merits, the de- 
fect Is waived. 
—KING V, BRILLHART, JT 

Trespass — False arrest — Automobiles 
— "Farkhig" — Police regulations — Tem- 
porary stop — Interference with traffic — 
Reasonableness. 

In an action tor false arrest and Imprison- 
ment, plaintiff, the owner of an automobile, 
obtained a verdict against defendant, a po- 
liceman, who arrested plaintiff for parking 
his machine In the street while making a 
brief visit to a drug store. Defendant had 
ordeted plaintiff to move his car as parking 
wna not permitted at that point, as was In- 
dicated by a sign. Plaintiff maintained he 
wns not parking his car, and after an argu- 
ment plaintiff was arrested and taken to the 
station. A |K>lice regulation prohibiting 
parking ia not violated by one temporarily 
aCopping hjls car to transact business in an 
abutting building. 

The police department of a municipality 
may establish parking regulations to pre- 
vent unreasonable obstruction of the hlgh- 
w.^y by automobiles, and a person violating 
these regulations is liable to arrest, but a 
reasonable time should be allowed to trans- 
act huaineSB with a nelg-hboring store. 

The word "parking" as applied to automo. 
biles on a street car highway Is an Indeflnlte 
term. Considered in the spirit and reason 
for such a regulation, where the term is 
uncd. Ihe prohibition against parking auto- 
nii>hlles is to conduce to the use of the hlgh- 
wiiy by preventing the assembl.v of cars for 
an unreasonable time. 
_WlLSON V. EMERY, MS 

BAILMENT. 

Conditional sale — Bailment. 

— WEIKEL AND MARKS' APPEAL. 5 
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HANKKUPTCY. 

Nezv trial — Questions for the jury — 
Bankruptcy — Preference by payment of 
note to relicj'c surety. 

When material facts are In dispute, or in- 
frences of fact are to be drawn from tlic 
testimony, it Is the exclusive province of the 
jury to determine what they are, and in such 
a case the court c;in not give binding in- 
structions, nor enter Judgment non obttante 
vwsdicto. 

In an action by a trustee in bankruptcy to 
recover an alleged preference received by the 
liayment by the l>anknipt of a note on which 
the delendant wa.^ surety, the valdlrtldity of 
the payment did not turn upon the defend- 
ant's belief, but upon reasonable cause to 
believe that the payment would effect a pre- 
ference, and whether there was such cause 
depended upon all the circumstances. 
— NISSLEV, TRUSTEE V. WILOASIN, lit. 

lilLLS OF DISCOVERY. 

Evidence — Production of books and 
papers in advance of trial — Bill of dis- 
covery — Act of Feb. 2j, iyc}S. 

— M0RRI3 V. SAHTER, 1«« 
BONDS. 

Borough — Replevin — Bond of Bor- 
ough — Defective execution — Ratification 
after expiration of time for filing. 

^lESSltP ROSE CO. NO. 1 V. WINTON BOR- 
OUGH. *S 

BOROUGHS. 

Borough — Replcznn — Bond of Bor- 
ough — Defective execittio n — Ra tification 
after expiration of time for filing. 

Where in replevin against a borough the 
bond duly filed by defendant was executed 
by two officials designated therein nterely as 
"president" and "secretary" reBpectively. 
and a formal resolution ratifying the execu- 
tion, adopted by the borough council at th» 
earliest practicable moment thereafter, was 
approved by the burgess within the time 
allowed by law for his approval, Held, that 
the ratification wUl date back so as to make 
the bond effective as that of the borough 
from the day of Its date. 

— JESSUP HOSE CO. NO. 1 V. WINTON BOR- 
OUGH. «S 

BROKERS. 

Real estate brokers — Compensation 
from both vendor and vendee— .Agency. 

A real estate broker. In order to be entitled 
to comppnsatlon from the vend<)r for ser- 
vices, must in dealing with that paj-ty, cx» 
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erclse the utmost good faith, and panno: 
accept employment and pay from botli aidp; 
without nw-king that circumstance knowt 
and obtaining express and unequivocal con- 
sent thereto. 
— MBNGEL & MENGEL V. CRUISE. M 

CANDIDATES. 

Election laws — Elujibility of candidate 
— Act i(}i3, P. i. 370 — Conditions pre- 
cedent — Nomination papers — Amend 
ment. 

—IN RE NOMINATION PAPER, US 

CER'I'IORARI. 

Certiorari — Record — Depositions — 
Presumption of legality — Unincorporat- 
ed association — Fictitious Name Act of 
June 28, 1917. 

Upon certiorari without drposltions th' 
court can onJy consider the record us i'. 
stands. 

It cannot l>e claimed that the deTendanl 
was unlawfully carrying on its hu.'rinena In 
violation nf the FiclUious Name Act of Jun( 
28, 1917, F. L. 616, as this does not appear on 



the cijntrary appear?. 

A Judgment of a magistrate will not li 
set aside on certiorari on cxcoptlonn not suii 
ported by depositions aliening that the dr 
ffndant ciimpany Is not Incorporatud liii 
merely a voluntary association, and not 
limited partniishlp or Joint slock ci>mpan> 
and there is no record thereof in the Regis 
ter's Office, or registration in the Trothono 
tary'H Offlcp, and It is a nonentHy at Law. 
—GEORGE COmCK V. LANCASTER HANDLK 
COMPANY, 111 

Certiorari- — Sen -ic e — Fore lyn Corpo- 
ration s — Transcript— Form — Costs. 

The Act of 1911. P. U 614, does not provide 
an excluHlve method for the service of sum- 
mons In assumpsit on foreign corporations 
doing business in l-ennsylvanio. and on rer. 
tionirl, a leturn in nn alderman's office un- 
der the Acl of Aiirll 8, 1851, f. L. 352, read- 
ing as tultows was held goiid: "And now. 
March IT. 1»21. summons returned served 
on oalh. by producing the original summons 
and handing a true and attested copy ihcie- 
of to tr. A. Gardner, genera] agent of de- 
fendant ciirporation, at their plaoe of bual- 
nes.t 909 Liberty Avenue, Pittsburgh, Alle- 
gheny County, I'a.. after m.iklng known con- 
tents thereof. So answers Louis Harris, 
constahlp," and the record shows that the 
constable Wiia sworn to the service of the 



On certiorari, an alderman's transcript 

cover the value of goods deOlvered to an ei- 
presa company and the goods were lost and 
were simply referred to aa "merchandise" 
without designating in what way the goods 
were delivered or in what capacity plalntlff- 
In-error was acting. The law does not re- 
quire a magistrate to return a tranacrlpt of 
the testimony taken before him. 

Where 117 separate suits were entered 
against an express company by the same 
plaintiff before the same alderman tor goods 
lost In transit and all were brought for in- 
dependent shipments, no shipment having 
any connection with the other and all on 
different dates, and a like Judgment was en- 
tered In each case, the court, on certiorari. 
ruled it was not good practice to permit 
costs In each case, as this would be oppres- 
sive, and amount to more than the claima. 
—AMERICAN BAiLWAV EXPRESS CO. V. W. ft 
H. WALKER, INC., NO. I, IT* 

Costs — Certiorari from alderman's 
judgment — Series of suits — Unneces- 
sary expense — Consolidation of actions. 
Where 117 actions against an express 
company could have been consolidated and 
-rmined In two actions. It was held on a 
iorarl (lom an alderman's judgment in 
)r of the plaintiff below that he was en- 
titled to costs In only two actlone when th« 
idgment was altlrnied In the common pi^. 
—AMERICAN RAILWAY EXPRESS CO. V. W. A 
H. WALKER, INC., NO. I, ITl 

Certiorari— Affidavit for writ— Offi- 
cer before ivhom affidavit to be made — 
Statutory requirements. 

A wilt of certiorari cannot issue on an af. 
n davit made before a notary public. Such 
affidavit must be made before a Judge or 
the prothonolary or the magistrate before 
whom the case was tried, as required by the 
Ada of March 211. 1810. S Sm. Laws. 161: 
February 3, 1817, 6 Sm. Laws, 398. and May 
■ZZ. 18i>5. !■. L. 100. 

BRIGHT 

.School code — Compulsory attendance 
— Violation — Justice of the peace — Cer- 
tiorari — fir CO rd — liet] iitsites. 

—rOMMON WEALTH V. HOFFMAN. 151 

CHARCE OK COURT. 

New trial — Charge of court — Practice 
—Ncgliijcncc — Degrees of negligence. 

-WAGNER ET AL. V. SMITH, U 

COMMON CARRIERS. 

Common carrier — Damage of goods in 
transit^Fvidcnce, sufficiency of — Bill of 
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ladimj. slatcment in. evidence of condi 
tion of goods — New trial — Statement of 
ivilnrss after trial — Verdict, excessive. 

In an action acalnst a common carrier foi 
damaftta resuttlnB from breahage of machin- 
ery [n transil. tlie case Is for Hit' juiy »1nri 
the p'lalntllT proved tlu! dhipiiioiit or t)i< 
machinery over the defCJi<)«nt's rulli' uA. hit* 
refuwil to accept (he same liecaiisc of it^ 
rtiimaficd cori-lltioi. and offered in evidence 
Die derendant'x bill of laOinK etullnK lliut 
the imchinery iind I.ei-n ncclvcil "In appar- 

f»f;l to the damaecd ounfllt'.on of the machin- 
ery in defenilanCs win ehoUHe acvci-al days 
after :.rrjvnl at its il est inn t Ion* that the dam- 
acdl eoniiitlon of the ni:ichhieiy was plainly 
viHtble IhrouKh the cratlnK and alBO gave 
e\ictence of the pecuniary dam:i(;e to tin 
pl::liitifF: and where the defendant did not 
attncii the credibility of the witneanea wht 
KJive this teatlmony. nor directly contradict 
their evidence, nor show that the michlnorj 
was damaged before received by the defend- 
ant, or that the damage was not the result of 
the di fondant's negligence. 



nier 



Hubstantially ! 



surer of the goods he 

I'root cf the dellvtry of goods to a co^nnion 
carrier. In good condillon, or free fi'om the 
injlir:<3 complained of. togellier with evi- 
dence ot their damaeed condition in the 
hatif^B of the defendant at their destination. 
are a suniclent basis tor the finding of neg- 
li-enco en the pnrt of the carrier, tn the 
abstnce of direct and sulratantlal evidence to 
the eonlrary. 

A Btnleme^t in a common carrier's bill of 
la'iing that goods were received for ah'p- 
menl ■'in apparently good condition," In the 
absence of confiictine stipulations. Is in itsett 
suOleent evidence cf Ihc good condition of 
the goods when delivered to the carrier, to 
suHtnln a verdict against the carrier for dam- 
a{;e to the goods in transit. 

The statement of a witness made after he 
has testitled in the (rial of a case that he 
could have told other matters more favorable 
to Ihe defendant than he lestlflfd to when on 
the witness stand, in Itself. Is not a snUicient 
ground fo- a npw trial, without informln-f 
the court what the witness would te.stify to in 
a new trial. 



Whi 



istain 



a verdict for the plaintiff, but the amount 
of the verdict is in excess of that warranted 
by the evidence, a new trial will lie granted. 
unless the plaintiff accepts a reduction of 
the verdict. 
—DUFF V. PAVNE, » 



JONSOr.llJATION OK ACTIONS. 

Costs — Certiorari froDt alderman's 
jiidymeiit — Scries of siiitt — (hnieces- 
sarv e.rf'citsc — Consolidation of actions. 

—AMF.air.Ati ItAILWAV EXI>RE:dS CO. V. W. & 
H. WALKER, INC., NO. 2, 171 

C( INSTITUTIONAL I.AW. 

li.vcctitors and adininistrnlars—.tit of 
liinc I. iQifi. I'. L. (>6i — Constitutional 
Urn'— Title of act — Report to attorney 
qcneral of estates of Inmates of state in- 
stitutions — Lunnties' estates — Decedent.':' 
•stales~}!ill of review — Orplians' court 
jiirsidii'lion — Fraud — Adjudication, ra- 
catintj of. 

-HINNICH'3 ESTATE. SJ 

Liijuors — License — Act of May i$, 
iSSy, P. L. /H«V — liiiiltteentli amendment 
It Fcil:->-al Co>i.'!lil nl'ion—yohlead Act — 
Criminal lati: 

-COMMONWEALTH V. BIS3, TJ 



Judi/nicnl of sister stale — Conslitii- 
lional /(iti — Attaclnnent execution. 

-MELVILLE V. TOKELU. I3S 

.Inrors, zvomen indiiiiblc to serve as-— 
S'ec. 6. An. I of Con.fiiliition of Pa.— 
ii)th .Imendmcnl to U. S. Con.ililution — 
Indictment —Mayor of ^rd class city— 
\eiileel of duty. 

-COMMON ni: A LTH V. MII.K8 It. KITT8. e 

CONTRACTS. 

Contract — Contemporaneous parol 
■greement to I'ary — Evidence rci/iiircd 
vary a ivritten contract — Landlord 
ind tenant- — Opening, judgment by con- 
fession on lease. 

To admit evidence of a parol agreement to 
1^1 y the contents ot a written contract there 
■nust he an allegation of fraud, accident or 
mistake. In procuring the execution of the 
latter, and such parol agreement mu.st be 
lusiained by clear, precise* and indubitable 
■vidi nee. 

The evidence to sustain an alleged con- 
'cmporaneouB agreement contradictory of a 
vvrtttn contract, must be so clear and con- 
-iusive as to leave no serious doubt in the 
nirid of the chancellor, before he is Jusllfled 
ii qualifying the terms of the written con- 
rict between the parties. 

Held, that the rule to open thla Judgmenl 
tnd stay this execution must be diach.a ged: 

(1) Because the petitioner's own testi- 
mony showed that the parol agreement on 
which he alleged that he relied in the execu- 
tio 1 oC the leiiae, was nut i^ntemporaneoug 
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with the slgnins of said iea»ii.'. and Its terms 
were no! conclusively established by the 
evidence. 

(2) Because there was rent due the land- 
lord at the time ot the entry of this Judg- 
ment, and the issuing of this execution, and 
he was authorized to so proceed agninst thp 
tenant under the terms of the written leiise 
whenever there should be any rent in ar- 
rears on anji of the dates specified for its 
payment. 
—YORK TRUST CO. V. BRANT. U 

Contract — Promise to marry without 
lime fixed for marriage — Limitations — 
Plaintiff's statement. 

Whei-e a contract to marry docs not fix- a 
time Cor the marriage, it will be presumei; 
that the time intended for the marriage is a 
I'casonable time alter the (late of the agree- 
ment; and, in deti-rmlnlng what is a reason- 
Qlile timf, the age of the parties, their pe- 
cuniary ability and Ihe circumstances of the 
case are to l>e taken Into consideration. 

The statute ot limitations Is not a deCenac 
of which the court will take judicial notice 
on the plainlifTs presentation ot the case. 

A plaintiff's statement in an action foi 
bleach of promise to marry which shows 
that the promise was made more than sii 
yeai-8 before the brlnf-inR of the action, and 
which does not show that a time for the 
manlace was llxed, was sustained. 
—BARTON V. SAVLOR, IBS. 

Equity — Jurisdiction — Cross-bill, ef- 
fect of on ijuestioii of jurisdiction — Mul- 
tifariousness — Employment contracts. 

— LAPEAN V. AMERICAN CARAMEL CO.. ET AL 
NO. S, 41 

Uqiiity — Jurisdiction — Specific f'cr- 
formnnce — Breach of contract for sole 
of personal property — Uncertainty of 
dam aires. 



.niarhmenl -Hulk Sales .\cl of May 
<?. njH). P. I.. j6-' Pmrceilin;! lo ovoid 
sale — Hreaeh of e.rcculory cnulracl-- 
I'ulurc deliveries. 

—WASHBURN-CROSBY C^. V. KEISRR. 75 

I'hwiliff's statement — Sufficiency of 
si at em en I — ('on tract. 



CORPORATIONS. 

Corporations — -Dissolution — Meeting 
—Vote— Notice— Act of April 4, 1871, 
P. L. 40. 

A petition for the dissolution of a corpora- 
tion wiis rcfu.'!ed, where it appeared that at 
the meeting when the dissolution was alleged 
10 have been authorized the provisions of 
the Act of April 4, 1872. P. L 40, had not been 
itrlotly (oilowed. There was no notice given; 
ihere was no voting by ballot; there were no 
ludges of election; there was no attempt to 
iBcertaln whether the persons who voted 
were entitled to vote. So far aa It appears. 

t wa;i simply a vote by acclamation. 
Nothing will take the place of a strict com. 

vllance with the Act of April 4, 1872, P. L. 
40. In the government of corporations, and 
Tarticularly In the matter of notice to the 
ncmbcrs of such vital action as the dlasolu- 

ii'i; <if the corporation. 
—VICTOR EMANURL SOCIETY'S PETITION. 4J 

Corporations — Amendment of char- 
ter. 

The Acla ot October 13th, 1840, P. L. 
(1841) 1; April 29. 1874. Sec. 42 and April 
ITth, 1S7B. Sic. 12, lelatlng to corporations, 
luthorlzes the amendment of chariers of 
:'orporutlons of the first class, where the 
'-ouit of common pleas shall be of the opin- 
ion that such amendments are lawful and 
bcneflcial. 

In considering applications for amend- 
menlH ot charters ot corporations, the courts 
ure generally governed by the same rules as 
upon ai>pllcatlons for original charters. 

AlIerntionH or amendments of a charter ot 
I corporotion which do not fundamentally or 
adicaliy change Ihe character of the cor- 
■lonition, or its objects, but are merely In 
■urtherance Of Ihe object for which it was 
-rialfd, and for the purpose of enabling t( 
the better to carry out those objecls, may 
be accepted by a majority of the membeis 
agalnpt the dissent of the minority. 

The charter of a con)oration tor religious 
purposes contained a provision that all ser- 
vices shall be in the German language as 

Miller article of the charter provided thai 
this anil numerous other provisions "ot this 
conHlitutlon shall be unchangeable." At a 
corporate meeting a majority of the niem- 
iH'rs expiessed the desire of the corporation 
to amend Its charter by the elimination of 
Ihe eliiuHe Hiieclfying the language In which 
Ihe services shall be held. On application 
to the court for the amendments, after ob- 
jcctlonw on liehalt of the minority, the court 

sulimilted, Ihat the amendments will be law- 
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Conditional sale of personal property 
— Rights of receiver of insolvent corpo- 
ration — Sales ^ct of 1915, P. L. 543. 

—WADE W, MtCLUNE. ET AL. V. GENERAL 
BOCK PRODUCTS COMPANY. II 

Certiorari — Service — Foreign corpo- 
ralioi ts — Transcript — Form — Costs. 

—AMERICAN RAILWAY EXPRESS CO. V. W. A 
H. WALKER, INC.. NO. ). ITO 

C( )STS. 

Costs — Habere facias possessionem — 
Sheriff's costs — Hauling and storage of 
goods — Act II July, t(}Oi, P. L. 663, 
Sec. I. 

The Act ot 11 July, 1901, P. L. 663, Sec. 1, 
which pioviiies that the Sheriff shali be aj- 
Ii>wed reaponabte costs for help when abso- 
lutely necessary, in executing wrlta of ha- 
bere facias posseBslonem, merely contem- 
platea thp help that la necessajy to dispos- 
sess the party In posseaolon of the piemfses 
iX resistance Is made, and to reirio>'e defendi- 
.int's goods from the premises. It does not 
include the hauling of the goo<i8 to st(Hiit;e 
or the Btoraee paid thereon by the sheriff 
i>r hiire of an amhvilance to remov-.- to :i 
hospital ttome flick occupant of :he pr<>itii8eH. 
— HORNBERGBR V. HENRY, ISO. 

Costs — Criminal /die — Grand jur\ — 
Itjnoring bill of indictment -a-ithoiit 
culling all 7^'itnesses endorsed thereon — 
Duly of district attorney in such a case. 
Where the grand Jury returned "not a Irue 
hill" in an Indictment ohari-ing assault and 
l>i»tlery and directed that the prosecutor pay 
the costs but it appeared that all Ihe wit- 
notmes for the Commonwealth whore names 
wore endiireed thereon hud nut been called 
licfore the grand jury, it was h«ld that such 



'.JUlrt 1 



iKlde. 



It Is the duty of the district aMorney li 
pljicc all the names of the witiiesse'-. [or thi 
Oimmonweallh on the Ixuk of Ihe indict 
inent that appear In the subpoena and no Ml 
,>f indictment should be presented to Ihi 
Krund Jury until that is done anc no bil 
should he Ignored ond the Costa placed or 
the prosecutor until they have ,ill been culli'c 
:iii(l examined by the grand Jury. 

Itecause the disitrict attorney has aulhiuli! 



. endorse the t 
ommonwealth on the 1 
Ictment he does not 
uthority tu strike oft n 



i of " 



IneKPc:; for th.' 
f the I'll! of In- 



he may deem not necessary or all those who 

do not answer or appear in :eapcnse to a 

sut>poena. 

—COMMONWEALTH V. LUTE, 111 

School Act of 1911, P. L. SOQ — 
Truancy^M agistrate' s costs — Notice to 
parent — Unfounded charge— Act lypi 
sec. 13, 3, Sm. L. 43— Summary convic- 
tion. 

—SMITH V. LACKAWANNA COUNTY. 81 

Certiorari — Serz'ice — Foreign corpo- 
ra tion s — Transcript — Form — Costs. 



Costs — Certiorari from alderman's 
judgment — Series of suits — Unneces- 
sary expense — Consolidation of actions. 

—AMERICAN RAILWAY EXPRESS CO. V. W. A 
H. WALKER, INC., NO. 2, 171 

COUNSEL. 

Decedent's estate — Counsel fee — ylud- 
itor's findings of fact — General excep- 
tions. 

— ANSTINE'S ESTATE, TT 

New trial — Trial — Improper remarks 
by counsel to jury — Reference to wealth 
of parties. 

— WENNER V. PARDEE BROS, ft COMPANY, IM 

CRl-:i>lTOR. 

Preferred creditor — Fraud — Judgment 
confessed to prefer creditor. 

—RICHARDSON V. CULBERTSON. tS 

CRIMINAL LAW. 

Criminal law — Fornication and bas- 
tardy — Death of a child after plea and 
sentence — Distribution of money paid 
into court in lieu of bond. 

Money paid Into court by a defendant In 
lieu of security by one or tmore sureties, to 
perform the order ot the court for the main, 
tenance ol a bastard child, is not the proper- 
ty of the mother of the child, and In the 
event of the child's death. It is within the 
power and discretion of the court to make 
such distribution of the fund as appears to 
le Just unci proper under the c 



-COMMONWEALTH ^ 



THRASHER. ! 



Criminal law — Bigamy— Complaint by 
husband against wife — Indictment — De- 
murrcr^Ltmitatwns 

A dm I rer to an Indictment for bigamy 
will not 1 sustained on tho ground that the 
(otplilit was made by the husband of the 
(ipf ndant A demurrer goes nly to defects 
apparent on the face ot the Indlctineilt. 



Cioogle 



INDEX OF CASKS RRI'ORTKO 



An indictment for bigamy setting forth that 
the (icfen<iant did .r.n a given dale and there- 
after "unlawfully have two husbands at one 
and tlie Hume time," Is Eufliclent, being sub- 
Mlantially In (he language ot the Act of 
P L 

W h given in the 

d 11 e indictment 

d or as barred 

b h his question 



—COMMONWEALTH V. LENA MIEDL. »8 

Liquors — License — Acl of Moy 13. 
/(Vi'7, F. L. i»i^ — Eighteenth oiiieiidiiienl 
of h'edera! CnnsUlutioii^-y ulslcad Act — 
Criminal laii.: 

—COMMONWEALTH V. RISS. 73 

Roadx~To7L'iislii/y siipcrfixors — Fail- 
ure to keep hii/lrn'oy in repair — Jnrisdic- 
lioii is in jiixlicc of llic pean' and the 
nii.'ifeasiiiice ts not indie laldc — Criminal 
!my< — Acts iif March Ji, ujoS, and July 

—COMMONWEALTH V. ARSIT ET AL.. M 

l-orniealiou nnd niaslardy Disehanjc 
of dcfeiidaiil an his o't^-n n-.oiinizance — 
Insolvcncv. 



Sii 



■ly of Ihc pn 



nary 






rd-Crimi- 



lal hn 



leltv lo anim.ds—Shoolin;/ doi/ ehas- 
in<i chickens — Act of March -'v. iSoij. 

-COMMONWEALTH V. BENTLEV, 138 

Roads— Second class to-^-nshif—Acl 
of Jnlv 14, 1917. I'. L. S/^>—Prosecnti.>n 
for neijlect to kccl> roads in ref-air— 
Criminal laic — Indielmrnl or snnimary 

— «'0>1*ION-«K\L'IH V. IIKKNTOS KT AI... IV. 

Costs— Criminal law— Grand jury— 
liinorini/ hill of indiclineni -.cithoni 
ciillim/ 'all witnesses endorsed thereon— 
Dnty of district ailorncy in snch a ease. 

— COMMONWEALTH V. LLTE, 202 

CROPS 

Landlord and tenant- -I'arn, leases - 
l-armina on halves - If a\--i)oii'tl crop- 
Local ensloni- -The '-fourth hnshel" 

— MET/GEH V. MESSNEB, Si 



Ckl .EKTY '!"0 ANIMALvS. 

Sinnniarv conviction — Criminal /d:.'— 
Crnelty to animals — Shoolini/ do<j cltas- 
in<j chickens — Act of March 29, 1^6^. 

—COMMONWEALTH V. BENTLEY, IIC 

CUSTOM. 

Landlord and tenant — Farm leases- - 
Farmiuij on halves -Way-yoing crop- 
Local cnstom^The "fourth bushel." 

— METZVER V. HESSNER. i5 

DAMAGES. 

Equily — Jurisdiction — Spccifie per- 
formance — Hreach of contract far sale 
of personal property — Uncertainty of 
damages. 



Phintiff's statement — Damages — 
Speculative damages. 

— KINSEK V. MYERS ET AL., 117 

DI-:CEDi;.\TS' INSTATES. 

Decedent's estate — Failure to press 
claim before Auditor — Presumption of 
payment of moneys due legatees. 

Legatee presented claim tor moneys al- 
leged lo bo due front executor of an estate, 
before auditor appointed (o distribute bal- 
ance on account Of admlnistratrii: of suvli 



No a 



and r 



tlmony was presented In support ot iht 

claim. Auditor did not allow claim. No e»- 

i-i'ptions were taken to his rei)ort. Held the 
inalter may be treated as rea judicata. 

elapscil from the time moneya due legatw* 
ire iiayablc, a legal presumption of payment 
arlHcH, which must he met and overcome bj 
cvirlimce to (he ciinti-ary, which is direct. 
liiLsllv,. and cimclUHlve. 
—ESTATE or MARTIN PEICLEY, II 

Decedent's estate — Counsel fee — Aud- 
ilor's findings of fad — General ejrcep- 
lions. 

Till' allowance by an auditor distributing a 
liw.-dent'a eslaie of J250,0« to counsel lor 
.iiir-i Ksf tilly rcBiHlnK claims amounting 'u 
t;i>72.iJll. Willi interest, agalnat the estate, wa." 
iitiHl^iini.d, where the only objector was Ihf 
1 isucces.sful claimant. 

.\n uiidiloi's tindingK of fact are conclusive. 
^I'll.'Hs specitii'ally excepted to. 

The court refused to set aside or modify 



t of i 



auditor on general eicep- 
aol point speelncally to st- 

n auditor has the weight o( 
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aside on quentlons iif fact, except upon 
gmunds which would justify the court in 
srantlnB a new ti lal in proeeedinga accord- 

The court rtfuped to ittslurb finrtinKS of 
fact made by nn nuditor, where there waf 
evidence upon which the flndingM were bused 
;ind ihe concluslonB were plausible. 
— ANSTINES ESTATE. 77 

Decedent's cslatc^Costs of $^.ooo ap- 
prniscmeni — Section 2 of the fnteslale 
Act of June y, ipiy — Partial intestacy 
by reason of tnarriatjc after making i>.'ili. 

Costs of appraisement and setting apart 
of the special allowance fo 15,000 to the sur- 
vtvinR spouse, lire part of the costs of the 
administration of (he estate and payable 
1 hereou I . 

Where there is a partial intestacy, 1. e. In- 
lestaoy as to the surviving apnuse, nothing 
contained in the will nan affect in any way 
the rights of the surviving spouse under the 
intestate laws, and not until after those 
rights are adJUHted, do any of the provisions 
of the will become operative. 

Where appraisers set apart securities to 
the value of $5,000 selected by the surviving 
spouse, at a sum in excess of that at which 
they were valued by the estate appraisers, it 
is an accretion and the accountant should i>e 
charged with, the excess as though he had 
sold the securities at that price. 



Executors and administrators — Aet of 
June /, 1915, P. L. 661— Constitutional 
lati- — Title of act — Report to attorney 
general of estates of inmates of state in- 
stitutions — Lunatics' estates — Decedents' 
estates — Bill of review — Orphans' court 
jiirsidictioii — Fraud — Adjudication, va- 
cating of. 

— HINNICR'3 ESTATE, SS 

Equity jurisdiction — Orphans' Court 
jurisdiction — Decedent's contract for 
sale of land — Equity — Practice — Ap- 
pearance—Demurrer. 

— WYKOFF V. HANZER, EXR.. N2 

Taxation — Federal tax of estates — 
Transfer— Stale collateral to.r—Act of 
Congress of September 8, 1916. 

— GREINER, EXTRX., V. LEWELLYN, 185. 

Decedent's estate — Auditor's report — 
Auditor's adjudication of facts — Excep- 
tions to auditor's report — Claims aiiainsi 
decedent's estates — Stale claim.f. 

—BARTON'S ESTATE, l»». 



niSCONTlNUANXK. 

Discontinuance — Eijuity^Findings of 
fact — Specific performance — Partner- 
ship. 

—BEAVER V. SLANE, NO. J. IS 

DHViSAVIT VHI. NON. 

Orphans' court — -tssue dcvisavit vel 
non — Verdict of jury — Act of June j. 
1917. P. /-. jdj'. See. 2i-~Act of June 
J. 191J. P. L. 424 — Act of March 29, 
/iV;,.', /'. /,. 206. Sec. 55. 

—ESTATE OF t:. W. CROSS, DECEASED, l«i 

DIVORCE. 

Divorce — IVeak'Viiuded person — 
Guardian- — Petition to intcn-cne — Trial 
by jury. 

In an action tor divorce wherein a wealt- 
mlnded person is respondent, a sister of the 
respondent will not be peimitted to inter. 
vene where a suardian had been appointed 
and where no allesatlon of misconduct on 
the part of the guai'dian Is set up or the dia- 
charge of the guardian prayed for. 

Under the provisions of the Act of April 
20, 1911. P. U 71, one of the parties to an 
action for divorce must take tlie rule for a 
trial by Jury, and the petition of a sister and 
next of kin of respondent for a trial by Jury 
was dismissed, and a master was appointed 
to take the testimony and make report to the 
court in accordance with the law and rules 

—W AC EN SELLER V. WAGENSELLBR, I 

Divorce — Wife's refusal to go with hus- 
band — Suitable home — Evidence. 
The evidence was held insufficient to grant 
a husband a divorce where he and respond- 
ent had been living with her parents and the 
home not hKfing satisfactory he had with- 
drawn llierefrom and his wife had refused 
to go with him. LllKrllant should show that 
be had established a suitable home to which 
his wife refused to accompany him. 
— HOHMAN V. HOHMAX. S 

Divorce— Subpoena, time of issue and 
return — Return days m York County for 
subpoenas in divorce — Aet of April 
32nd, 1905, P. L. 293~Aet of April 20, 
191 1, P. L. yr^Actof May 16, 1919, P. 
L. 164. 

A subpoena In divorce cannot be Issued by 
a Judge In vacation less than thirty days 

The Act ot April 22nd. lanS. I'. U 293. 
which authorized the presentation ot a sub- 
poena In divorce to the court or to a Judge, In 
In m lime or In v;irtition, and the issue of a 
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subpoena thereon, without regard to any re- 
turn day, returnable to the next or any aub- 
aequent quarterly or monthly return day: 
providlns the return day be at least thirty 
days after the awarding at the subpoena, was 
repealed by the Act of April 20th, 1911, P. L. 
71. and the Act of May 16th, 1919, P. L. 164. 

A divorce can not be granted in a case In 
which the subpoena was Issued at chambers 
less than thirty days before the next ensuing 
term of the court of the common pleas. 

Thd Act of April 2and, 19U5, I'. L. 2D3, pro- 
vided that a subpoena In divorce may be 
made returnable to the n<'Xt or any subse- 
quent quarterly or monthly return day; but 
it did not create any addltiimal return days 
for the courts of York County. 

The Acta of April 9, 1868, I'. L. 780, and of 
March 6, 1872, P. L,/303, providing additional 
return days of the Court of Common Pleas 
of York County, for the return of certain 
writs, do not apply to subpoenas In divorce; 
therefore in York County, subpoenas In di- 
vorce can be made returnable only to the reg- 
ular quarterly return days. 

A subpoena of divorce issued by the Ci)urt 
of Common Pleas of York County returnable 
on a day other thaji a quarterly return day 
Is irregular and invalid, and a decree of di- 
vorce can not be baaed upon It. 
—SHALL V. SHALL, SO 

Divorce — Desertion following separa- 
tion by consent. 

A separation originally begun by mutual 
consent is converted Into a deHOrllon by the 
refusal of one of the parties to return and 
resume marital relations. 
—STOVER V. STOYER, lU 

Divorce — Affidavit to libel — Affidavit 
must show that il v.'as taken in the proper 
county — Act of June I, 1915. 

Under the Act of March 13, 1816. P. U ISti, 
which, as amended by the Act of June \'. 
1915, P. L. 674. requires the libellant to make 
affidavit to the libel before a judge or Jus- 
tice of the peace, or any person authorized 
to take acknowledgmenta. in the county 
where the injured party residtai the atfldavlt 
(o the libel must ahow alBrmalively that it 
was taken in the proper county. 
—ALEXANDER V. ALEXANDER, I4S 

Divorce — Residence — Jurisdiction — 
Deposition as evidence — Muster — 
Hear I ng — No tice. 



nolher f 



ich .It the t 



? 1:- 



filed 



libel. 



The depcwlllon of llbfllant taken on a ru\- 
ns a giilni; witness before a noti.ry puNI,- 
«ilhoul ni'llce to respimdent in an atlvmi.t 
111 (Ti-t libillant's testlmimy was inconipHi-nr 
and could not be consiileivd by the masiw-. 
belVire whom lll.ellant never app<-;ii^. 
Notice of a master's heurlni; or of dfp'isi- 
liims to be read bifoie a master must !«■ 
j;ivt-n the lespcjndent and any lesiinnini 
taken without such milieu' cann<,l I.e r:t\- 
xiiVied. 
— MAI1ST V. MAUST, l». 

DOMICILE. 

Foreign atlachmctit — Jurisdiction — 
Actual residence and legal residence or 
domicile— Act of June 21, ipii. /'. L. 
/907. 

-ATLANTIC REFINING CO. V. F. L. FABIAN'. 
DEFENDANT AND GLEN SEARING, GAR- 
NISHEE. 111. 

EJECTMEXT. 

Ejectment — Landlord and tenant — . Ii'- 
ceplisnce of retit after amicable fiidgmen! 
— Waiver of forfeiture. 

—DECKER ET AL. V. PAPPAS, Itl 

ELECTION DISTRICTS. 

Election law — Primary — Fotc — Le- 
gality — Misconduct of election officers— 
E.rcluding entire poll — Duty of county 
conunissioncrs as computing bffard — 
Authority of court on appeal. 

The primary election law does not author. 
ize county commissioners. In compullnB Xiir 
volv cast at a primary election, or the court 
on appeal from their action, to determine ibe 
qualifications of those who actually voted. 

The law relating to contests of regular 
elections, so far as the qualifications of indi- 
vidual voters are concerned, does not apply 
to contests arlsinft iii primary elections. 

The entire poll of an election district in a 
primal y election cannot be excluded beemi^; 
of dt-fects In the election machinery. 

An election will not l>e held to be void for 
mere irregularities, or because of miscon- 
duct on the part of some, or all, of the elec- 
tion officers. Ihe duty of the canvassers belr^ 
to elimlmite the Illegal votes appearing te 
bo such on the returns, or on a count of the 
imllots in the box. and to compute, correct 
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BHilota which show that croBsea had been 
marked In the Btjuaj-e after the names of two 
csindidiiies (Or iin offlee where only one 18 to 
he voted for, onti that one o( the crosses had 
b(H-n erased, will be rejected as detnced bal- 
lolK. there being no preanmption that the 
ballcita were so defaced by the voters, Inas- 
much ns the statute provides n specific rem- 
edy tor deturi'd ballots In the hands of a 
voter, which remedy in deemed to be excln- 

All votfs oust by ballots other than the n[- 
ficia! balicits printed and furnished as pro- 
vided by law must be reiected as fraudulent. 
—COMPUTATION OF VOTE CAST AT PRIMARY 
ELECTION rOB OFFICE OF SHERIFF, US 

Election iaws — Eligibility of candidate 
—Act 1913. P. L. 370— Conditions pre- 
cedent^ Nomination papers — AiHcnd- 
mCHl. 

The law does not prescribe eligibility as a 
condition precedent to nomination for polit. 
leal office. 

l*ower to set aside a nomination paper Is 
restricted to explicit statutory «round5 
(Sec. 8. Act 1913, P. L^ 730), and Court maj 
at discretion permit a.mend-mfnt to sue! 
paper. 

A3 above where Issue Is raised o( inellgl- 
blllly to office ot county controller because of 
the candidate holding Federal office. 
—IN RE NOMINATION PAPER, 115 

Elections— Polling-places — Chamjc— 
Jurisdiction. 

The Jurisdiction to change a polling-place 
in an election division is in the county coni- 
missionfers. it the application for change la 
made more than three weekB before an ap- 
proaching election. If the application for 
change Is made less than three weeks before 
an approaching election, the Jurisdiction la 
In the Quarter Sessions. 
—CHANGE OF POLUNG PLACE, 119 

Elections — Objection to nomination of 
candidate—Notice of proposed objec- 
tions must be sen'cd — Act of 1919, P- E. 

Objeclions to nominations will be stricken 
oft when they are filed without being ac< 
panleil by proof of service ot notice of the 
proposed objections as required by law. 
— IN RE NOMINATION PAPERS OF WILLIAM D. 
BROWN, 110 



Election districts — Petition— 
— Pennsylvania Coiislitiiiion, 
VIII, Section 11 — Boroughs. 
It being provldeii Dj- Arikle VII 



221 

11. of the Ccmstitutkui of Pennsylvania, that 
lownshlpfl. and' wards of cities or boroU'ihs. 
shall lonn or he divided Into election dts- 
trictH in such manner as tiio Court of tjuar- 
may direct, the power thus con- 



. upii 



the I 



by 



the 



ahridseil by the loelslalure, and 
acts of the letiislature relative to procedure 
in such mutters OJe not binding upon the 
court, although If the court c.hooafe to udopi 
any of the methods provided by the statutes 
to obtain the information necessiiry U> en- 
able it to act It may do so. 

A report of commissionurs reeommendlnn 
tlie division of a borough Into two election 
preclnls was confirmed ul)So!ulely upon the 
report being presented to court, without nial 

according to the old practice. 

— BROWNVILLE BOROUGH'S ELECTION, liZ 

KNDORSERS. 

Guarantor — Surety — Subrogation 
— Parol er'idence to vary ivrittcn iii.<!trii- 
nient—N eyotioblc iustriiiiicnis— Endors- 
ers — Plaintiff's statement. 

— HOFF V. KAUFTMAN, 197 
KQUITY. 

Equity — Jurisdiction — Agent and 
principal — Division of profits — Account- 
ing—Act of Oct. 13, 1S40. P. L. J— Dis- 
covery — Practice, when defendant's an- 
szi'cr denies jurisdiction of court — Act 
of June y, 1907, P. L. 440. 

An agreement that defendant should from 
time to time render an account to the plaln- 
tlfC of sales, on which the latter was entitled 
to compensation, established a relation of 
trust and conHdence between the parties, 
which was substantially the same aa that 
existing between principal and agent or fac- 
tor, and would sustain an action ot account 
render, on the common law side of the court. 
It would therefore also give the court equi- 
table Jurisdiction under the Act of Oct. 13. 
^8^o, p. l. 7 

Where the meana of knowledge necessary 
to stale plaintiff's account of what Is due 
him la entirely within the control of the de- 
fendant, and It Is only by discovery of the 
same from the defendant that It could be 
made available, that Is an additional ground 
for equitable relief because ot the inade- 
quacy of an ordinary remedy at law. 

Where defendant's answer denle.s the 
equitable Jurisdiction of the court on the 
gioupd that plaintiff has an adequate rem- 
edy at law, for the recovery of moneys due 
him, it is a question for consideration and 
dclKlon in limine, before a hearing Of the 
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440. 



of the 
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The question of jurisdiction when raised 
In this form must he (lelermined enlirply 
UlHin the oIlegallonH of the plaintiff's hill.' 
without cmsidering llie contents of the de- 
fendanfs answer (hiTeio, or I'ven any facts 
whleli may have bctn otferi'il in evi'k-ncc In 
the case, prior to the niisinK of Ihe qiiention 
of Jurisdiction. 
— MKiANN V. KUfiCLES-COLES CO.. M 

Hi]iiitv — Jurisdiction — Cross-liiU, ef- 
fect of on question of jiirisdictimi— Mul- 
tifariousness — Emfloyiiient Contracts. 



y <(p said 

other person as assistant to the president, 
for a fixed period and at fixed salaries; that 
subsequently the defendint corporalion, 
without returning the stoclt purcliaaed from 
one of them, discharBCd the plalntiffa, re- 
fused to pay their salaries after their dis- 
charpe, and elected said assistant to the 
president general manager at an increased 
aalary; and averred fraud, collusion, etc. 
and prayed for speciflc performance of the 
employment contracts, accounting, general 



The value of the debenture bonds de- 
pended upon tile efficiency of the manage- 
ment of the defendant company, and thus 
who were about to accept them ha' 
to stipulate who the managpr should be a 
iilso for the employment contracts. 

The rights of the ptalntllTs depended 
largely upon the question of fraud that •■ 



right 



sumpsit would not seem t 


o be an adequate 


remedy. Their rlEhtfl spri 


ig from the same 


common cause and could b 


e determined in a 


single suit In equity mu 


h more convenl. 


ently than on the Jaw side 


of the court; and 


the former may assume ju 




it is llie most convenient 


x-niedy. 


The >iuesli<ms of Jurladi 


llr)n of a riiurt of 


equity must bi> dilermiiici 


from the face of 


the bill, and on condition 


existing when It 



SUl.jl 



f. founded on matters clenrly of 
cosnlKance, growing out of the 
latter of the original bill, will cuie 
of Jurisdiction under the orlginnl 
rill and authorize the granting of relief to 
ny parly entilleii thereto. 
The question tit multifariousness is one of 



?ry 1 



.iiln t 



■ dis- 



■retion of the c 

To prevent a muHltude of actions, equily 
laving itrihuniitl Jurisdiction, will retain il 
md grant complete lelief. although It ulti- 
iiati'ly results merely in a money decree'. 

Where the brwird of direetiirs of a coriHt- 
allon iHisHeil a resolution, for which the 
irc'-.ident voted, hut which had a majority 
i-otp exclusive oj bis vote^ authorizing the 
iresident "to make a conti-act'' with himself 
ind others for. among other things, their em- 



iled s, 
rlially 



and 



at 



lollfied the board that he would 
d contract of employment, and tht 
n received Its benefit i>( the con- 
company was bound by the agree, 
employ him, although no formal 



■!uted. 
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Discontinuance — Equity — Findings of 
fact ■ — Sj'Ccific pcrforpiance — Partner- 
ship. 

A lilifiant has no absolute l^ght to discon- 
tinue an notion at law or In qeulty without 

low or by force o( any statute. 

A discontinuance will usually be permitted 
on motion, but will not ordinarily be granted 
whf re the tcstlmonw has been taken at Inrge 
(■xpense. and the suit has proceeded to the 
point of the making of Andmgs. though no 
final decree has been entered. 

The findings of (act by a chancellor, baaed 
upon confUcting evidence are entitled to the 
-same weight as the verdict of the Jury, and 
will not be set aside on appeal except for 
manifest error. 

A court of equily will not enforce a con- 
tract unless It is complete and certain In all 
Its (ssential elements; and If any of the ma- 
torlHl necessary details of the bargain be 
omitted, or left obscure or indefinite, bo as 
to leave the intention of the parties oncer- 
tain re.'^pectlng the substantial terms of the 
contiact. the ease Is not for specific perfor- 

The jilalntifC in a bill In equity praying for 
the specific porformance o( an alleged con- 
tract forming a partnership, after the trial 
and findings by the chancellor, moved for 
leave to withdraw his bill. The defendant 
objected, and the court refused permission to 
wlthdiiiw the bill, and from confllclinK evi- 
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rtfnce. which at mont shown] that the inr- 
[l<s conti mplateil the formatlpn of a (lartncr. 
yhip IT the fulure, found that no definite ron- 
tiaci had htm mude, and fnleroil ii dei-iei 
ilismipsing; the bill. H«ld; on appom, the de- 
c ei. should be affirmed. 
—BEAVER V. SLANE. NO. S, 41 

Equity — Jurisdiction — Specific per- 
formance — Brcdcit of contract for sale 
of personal property — Uncertainty of 
damages. 

Where there exists an uicertiiinty in any 
citculallon of damaKes for the bxach of a 
vontraet for the sale oif pirsonal property, or 
wlie' e the measu e of flamaftes is purely ciin- 
Jertiir;il, equity ha:i Ju: is Mctlon to deeree spe- 

Where a bill in eiiuity for apt clflc ;.)er- 
formtince of an asreement by the detendanta 
to sell to the plaintiff a (pertain nu.nber of 
rh^.res of Htoek. alleRea that the defenrt:mts 
own all the stock or the company, and thai 
the s!cck is not puichapablo in the open 
market und has no quoted or aBcertalnable 
market vnlue but hay a. special value to the 
plaintiff because of his Inllmnle knowle.lRp 
iif llie business of the corporation, and th< 
mesiHure of damiiBts Is purely conjectiir.il 
tdiiity has Jurisdiction. 

—JOHN W. ESHLLSIAN V, GKEY IRON CASTING 
CO.. SI 

Etiuity — Jurisdictiiiu — Partnership 
— Piirtiicrship for sinijlc transaction— 
Remedy at laic. 

Whcie A and B form a partnership for the 
jiurcha^e ji'!d s.ile of a sIiirIc Hem of prop- 
erty under an i.Rrei-meni to Hhare the profit. 
;in rctlon of aHsumpait affords an available 
;rnil ndetniBle remedy to either analnst the 
othi'r for the recovery of hlii chare. In suoh 
rase a d.-murrer to a bill in equity prayinu 
f<ir an necountinjt and payment Will bo hms- 
t!»ln,d. reriuirinK the ti-anKfer Of the case 
troiii Ihe pi[ully to the law side of the Tou t. 
— PEIISON V. DBISrOI.L'S EXECUTRIX. M 

lujiiitv — Plaintiff's rii/lil to disini.is his 
bill^Rutc No. .'S—.h/r.yincnl' -.Special 
motion — Exception — /' r act ice. 

KiLiilty Rule No. 28 does not provide an ex- 
oliiBlve method wbei ehy prirtie^ I, a pro- 
<iedinK must afrtf In writinR to dij-misa n 
proceedine in eiiulty "ivithout special motion." 
Thiii rule druK not change the practice and It 
IK Htlll within (he province of Ihe eourl for a 
liroper cauae to allow plaintiff t- cIlMmiys his 



his bill, filed to have a certain cont;ai 
clartfl void, was made absolute, wber 



hen and could not In any ataRC of the case 
le entitled to alllrmatlve relief, and that the 
r,ly rtaron advanced by defendants were 
hvt Ihiy or any of them might be incon- 
enienced by another suit. This was not suf- 
ieUnt t.i come within Ihe exception to the 
jcneiiil rule that a plaintiff should have leave 
dismiss h:a bill upon payment of Ihe o^sta. 
f be desires to do so, 
—CRICK V. PAULL ET AU. »4 

Equity jurisdiction — Orphans' Court 
jurisdiction — Decedent's contract for 
•--.■le of land — Eijuity— Practice — Ap- 
p ear an ce — D emurrer. 

A court of equity has no Juilsdictlon to 
■iifo ee speeillc porformanep of a contract 
nrde by a dotedent for the sale of land of 

hieli he died aelzed, 

Ju- ls,iic!lon in such a ease is vested in the 
.rph:ins- C3urt hy section 9 <i) of the Or- 
ilian?- Court Act of June 7. 1917. R L. 372; 
nd fect:on 13 of the Fiduciaries Act of 
Tune 7. 1M7, P. L. 436. providing the mode 
ir piiici du e hy r'etitlon to Ihe orphans' 
■nurt, al»o makes that remedy excluaive. 

The orphans' court formerly had Ihe same 
■xciuslve Ju iadietion under the Aet of Ap. 
Il 2S. 1S0!I, I'. L. 157: Gable v. Whiteside. 
42 I'a. 1R8. 

Whin a statutory remedy Is provided 
wheteby a IcBivl right may be effeclually 
:ellltd. that remedy munt be pursued and 
he risht thus established: Whitney v. Jer- 
:.■■,- Shore. 280 I'a. 537. 

AlthouRh e'lulty jurisdiction to enforce 
jifclflc performance h.-is been auatnlncd In 
■erlaln easea on Ihe Rround that it was the . 
noHt i-onvenienl nmedy. It has been Rener- 
lly hiid to be an Indiapensible attribute 
hat the. e exists no adequate remedy at law. 

The aderiuate remedy provided by the Or- 
■hiins' Court Act and the Fiduciaries Act of 
ni7, and Its leRiHljitive cxciuslveness of re- 
ort. prec'udis any other remedy sought On 
lie «■ ound of greater convenience. 

Tie InnBUage of section 18 (a) of the Fl- 
lueiaries Act as to persons dying "nelzed or 
MISSIS ed" of real efllaten Includes any per- 
on who was the owner thereof at the time 

his death. 

An appearand- filed in accordance with 
■:'u:iy Rule 4. a default of which would re 
uit In a decree pro confsMO agalnat the re- 
■ponileitt, is not a waiver of Uie right to de- 

A demurrer must he (lied by the respond- 
■nl when ruled to do so by the complain-"* 
ir It may be interposed voluntarily wit 
■wallins action by rule on the part of 
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Equity — Partiiiou — Failure lo aiis'u'cr Comiiinii carricr^Dainagc of yoods in 

— Decree pro eoiifesso— Procedure. i 'miisil — llvidcnce, sufficiency of — Bill of 

In imrtiiion, aeHinst iwo rte:< inlains. \he laduuj. statciiioil in, evidence of COildi- 

court ii'Cuatcl to procceil whc: e only ont df- tii'll of (jOods—NciC trial — StalCHICIlt of 

iendant hiid answend mid no d.-cr^t- vro ■■,^-ii„ess after trial — Verdict, excessive. 

confeiso liiid hevn tuktn agaiiiHt the other- , _pi-pr v. PAVNE. 4» 

d< fendont. ' 

— HOLLIS V. MOLLIS KT AL.. MS , I'.X RCUTORS. 

Eijiiity — Jurisdiction — Specific per-' Executors — Executors indebted to es- 
formance — Certification of ease to Io'^k- Sate — Orphans' Court, jurisdiction — Ae- 
side^Act of June 7, 1907, P. L. 440. \ count — Supplemental 'account of after 

Where a bill In o'luily flrajliiK for specific \ ici/uircd aSSCtS. 
per form;! nee of a contract tn convey real es- i WhiTe a. debtor of a testator becctneii the 
tate. or for a dccrie (or pujmint at damages executor of the tcslatnr's will, the debts 
for the bleach of the contract. Hhowa thiit .iwInK hy him lo the testator are canceiled. 
Hjieelllo |)erfoi mance of the contract la Im- | .ind In thPir place he is requli-ed to account 
poHslbie and that ihin v,i» known to the ' ?ir ihe amount of the same. 
plaintiff at the time of the flllnK of the bill. \ The Orphans' Court is the proper (orum to 
he will not be permitted 10 uRe hi» bill as the di Krmlne whether or not an executor owes a 
basis for a decree for the jwijment of dam- ! piima lai'ia Indelitedness to the estate. 
UKca. I There in nothine to prevent a call upon 

VVhero a bill in eiiulty nhows that a couii: executors lo ft!e a supplemental account 
lit equily Is without jurl^dietlon In the mat- where assets of the estate have come into 
le:'. but Hhows a cause of action at law, on , tlulr hands after the settlement of an ac- 
de:iiuirtT lo Ihe jurisdlclion, (he court will ■ '-..nt. 

certify the case to the law side of the court, ; Whii e, upon petition to the Orphans' 
in ai-cord:in<e with the provisions of the Act ' Court for an order lo require executors to 
of June T. 19U7, P. L. ^4I), 1 .Lie a supple mrnlal account. It appeared 

—GLEN MFC. CO. V. ULATFF.LTER'S EXECU- '. that tlie teslator had pledRed. as collateral 
TORS. I4» . [for the payVuent Of cerlain of his debts. 

Equitx— Voluntary trust— Revocation \ """■" "' """^ "f his executors, under seal. 



of trust. 

—KING. ET AL. V. YOKK TKLHT C 
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hy they sho 
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that after the 

nitng of an account by Ihe executors. 

. . , . .th.<uii:h Ihe settleiiient of the estate these 

I'A llJi'.NX I'.. ! ilelii.s weie miid and Ihe notes were asslKned 

Evidence—Production of hooks and -.^-y ""■ I'lfilKCi- to the executors, who con- 

papers in advance of trial— Ifill of ,/,-,c- - i'i">' ^ "l"-v I 

covcry-AcI of Peb.JT- •79<'i- \ ' 



a Mill III ilisi-iivery. i he Act ,.r l-elirmLiy :. i —WATERS' APPEAL, 1 
ITns. S Sm. l-Hivs, 303, i.« a^ai■aldl■ .inly for' 

the piinicjsc or i-oinpeiiinn Mie pnidui ih.n ., | I'.xcculors and administrators — Act of 

ur.tiiiKH to U.v (i-t;il at (?ii pel il ol ;in iid- | Jli"C I. K^l^, P. L. 6f>l—ConSlilutional 

v,i!-e .iiiur'n'iii i^i- <',-i:ni-i. \U:w — Tillc of uct — I'icport to attorney 

-MoKBis V. SAMTEB, i«D j tjeiierol of estates of inmates of stale in- 

Cunlracl — Conlcmporanfuus parol slilulions— Lunatics' estates— Decedents' 
aareenient to vary — Eiidencc rei/inred\ cslale.i — Pill of revieit.- — Orphans' court 
to 7vrv a ii'W/fiK contract -Landlord i jurisdielion — Praud — Adjudication, X-a- 
and lenanl—Openiu'j jud;imeut hv con-'<-'atinijof. 



—YORK THirsT CO. V. BRANT, 14 

Xr„!i.:encc — Aniowolules. ;«■.///./, 
opervl,on of ~ livid.-m-e of n.-,jlu,ru 
-rcdeslnans. ri./hls. and dulirs of 
ro.ui - Contributory n.vli'/cncr — Xo 
suit- riainlifs sfaleweut— Waiver 
drfects ii, pleodini,. 
— MN(i V. UKILLHART. 37 
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talned by the Commonwealth, within stx 
months atler the Issue o( letlera testamentary 
or of admlnlatratlon. to make a report tc 
the attorney general, of the extent and char- 
acter of the estate. 

The law Implies an obllsallon on -the part 
o( a lunatic, or his estate, to reimburse those 
who have supplied his necessities: and the 
Act of 1916, P. L. 661. applies to the collec- 
tion of claims due the Commonwealth at the 
time of its passnge as well as those which 
became due thereafter. 

Where the coat of maintaining a lunatic 
in a state institution has been padd by the 
State, the funds In the hands of the admin- 
istrator should be liable for the claim of the 
Commonwealth. 

The orphans' court has Jurisdiction to de- 
termine the liability of estates of lunatics- for 
their maintenance in slate institutions, and 
to enforce payment of the amount due. 

Where a fund has heen disitrlbuted in ac- 
cordance with the terms of a decree of the 
oiphnns" court, a bill of review wSll not He 
as a matter of right, but only where fraud 
has been shown to have Induced the decree. 

deceased inmate of a state lunatic asylum. 
failed to report to the attorney general the 
nature or extent of the estate or any other 
matter required by the Act of June 1, 1915, 
although she knew the decedent had been in 
the state asylum for years; tiled her 
caused the distribution of the baiani 
of without caMlnK attention of the auditor 
making the distribution to the claim of thi 
Commonwealth for maintenance of the de- 
cedent, and subsequently paid out the awards 

the attorney genera had no know dg 
decedenCs eMate un h d s 

it was Held, she was gu y of fraud and he 
decree of distrihu on was a a d and he 
jiudilor'ti reiiort was m d o ho aud. 

itor for the adjl a on of he Common- 
wealth's claim fi na na e of he dO' 

— MINNICH'S ESTATE M 

FIC'I'lTIOL'S NAxMKS. 

Ccrlinrari — Record - - Depositions — 
{'resumption of leijality — Uiiincorporai- 
L-d association — Fictitious Name Act of 
June 2H, loir. 

CEOSGE COHICK V. I^NCASTKR HANDLE 

COMPANY, IN 

l-MDUCIARY. 

Affidavit of defense by fiduciary - 
Pratlice Act of 1915. 

— LAMBERT V. WELFLEVS EXTB., IB 



FOREIGN ATTACHMENTS. 

Foreign attachment — Rule to show 
cause of action. 

A rule to show cause of action and to diB- 

live a forelgti attachment, upon a claim tor 

damages for breach of contract to deliver 

garbage tankase, wilt be discharged wihere It 

-ars that the affidavit of cause of action 
died upon Isuance ot the rule sufflolently 

i-s the breach of the contract, the times 
when the plallntlft's purchases were made in 
the open market, the amount Involved In 
each and the sum of the whole In excess of 
what It wvuld have cost at the price agreed 
upon In the contract. 
— BAUGH & SONS CO. V. READING KBDUCTION 

CO. ET AL., Ill 

Foreign attachment — Jurisdiction — 
Actual residence and legal residence or 
domicile — Act of June 21, i^ii, P. L. 
1907. 

Tlie words "not residing wlithln the Com- 
monwealth"' used! In the foreign attachment 
btiilutes, arenot equivalent of "not domiciled 
withfn the Commonwealth." To so "hold 
Would defeat In most Instances the pm-pose 
of the statute, which Is to compel the con- 
structive presence in court ot a defendaiit 
who by reason ot absence from Its Jurisdic- 
tion without a dwelling place therein cannot 
be servedi with a summons. Non-residence 
in this 'State, and not residence In another 
stnte. Is llie te«t of Jurisdiction, and pj'o- 
tracted absence may mean "non- realdence". 

On a rule to dissolve a foreign attachment. 
It appeared th:it the defendant, who claimed 
that he still retalne* his local residence, hod 
left bis hoarding place In Lancaster County, 
leaving his business in the hands of another 
under a pow&r of attorney, and gone to CaJ- 
Ifornia after telling wltne>s8es thut he wanted 
to sell out and would not slay here, and 
afterwards returned to the east and remain- 
ed for a lime in diffarent places^ while his 
wife removed her furniture to hor fomiier 
home In New Jersey and stayed there. He 
mainlalned no home or boa-rdlng- place In 
this county after leavhiR and was tn CaJl- 
tornla when the writ Issued. 

Hald, that the rule should be discharged^ 
—ATLANTIC REFINING CO. V. F. L. FABIAN, 
DEFENDANT AND GLEN SEARING, GAR- 
NISHEE, ISt. 

FORNICATION AND ItASTARDY. 

Fornication and bastardy — Discharge 
of defendant on his o-wn recogntjrance — 
Insolvency. 

The provisions of Sec, IB of the Act of 
June 16, 1836, 1>. L. 733. and of Sec. 6 of the 
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Act of June 4, 1901, P. L. «4, relatlns to 
the disCharKe of persona Imprisoned under 
sentence on conviction ot fornication and 
bastardy, are superseded by the Act ot May 
24, 1917, P. L. 268, which provides that 
where the father of a bastard child convicted 
of fornication and bawardy, shall neglect to 
comply with the order of the court made 
against him. "the court shall commit the 
defendant to Imprisonment, for want of a 
bond wjth surety; or, otherwise, the court 
may order the defendant to be Imprisoned at 
hard labor • * • as the court shall di- 
rect, or the court may discharge a defendant 
upon hia own recognizance In the custody of 
a desertion probation officer or other person, 
subject to such conditions as the court may 
in its discretion Impose. 

Where one who had been imprisoned up- 
wards ot three months under sentence on 
conviction of fornication and bastardy to 
pay a fixed weekly sum tor the maintenance 
of his bastard child; to enter a recognizance. 
with one surety, conditioned that he comply 
with the sentence; to Indemnify the county; 
to pay a fine of one dollar and the costs; 
nnd to stand committed until the sentence 
should be complied with, presented his [letl. 
Hon for discharge on his own recoBJilzance, 
without showing his Inability to comply with 
the sentence; It was H.ld; That, In the ab- 
sence of evidence Indicating the special 
facts and circumstances which would justify 
the court In discharging the petitioner with- 
out security, the pelUkm munt be refused. 
—COMMONWEALTH V. COLE. IM 

Criminal laiv — Formcalion and bas- 
tardy— Death of a child after plea and 
sentence — Distribution of money paid 
into court in lieu of bond. 

—COMMONWEALTH V. THRA3HEB. 87 
FR.\UD. 

Preferred creditor— Fraud— Judgment 
confessed to prefer creditor. 

It a creditor takes a judgment, or convpy- 
ance, or payment in any form to s*Ture an 
actual debt, the transaction will be valid 
against other creditors, although he knew 
that the effect would be to postpone others; 
that the debtor Intended It to have that ef- 
fect and although he took It to aid that ef- 
fect to protect himself. The criterion Is not 
the effect, but the fraudulent Intent. 

To impeach the payment or securing of .in 
actual debt there should be evidence tending 
to show either, first. Bome other advantage or 
benefit to the debtor beyond the discharge ot 
his obligation: or, secondly, some olher bene- 
fit to the creditor beyond mere payment of 



his debt ; or lastly, some Injury to the other 
creditors beyond mere postponement ot the 
debt prefferreA" 
— RtCHARDSON V. CULBEBTSON, (• 

Executors and administrators — Act of 
June 1, 1915, P. L. 661 — Constitutiond 
lazi- — Title of act — Report to attorney 
general of estates of inmates of state in- 
stitutions — Lunatics' estates — Decedents' 
estates-Bill of rcvietv — Orphans' court 
jursidiction — Fraud — Adjudication, va- 
cating of. 

— HINMCH'S ESTATE, SI 

Auditor — Practice — Findings by Aud- 
itor— IVeak minded person — Fraud- 
Rulings by auditor on offers and objec- 
tions — Auditor proceeding unthout being 
qualified as required bv Sec. 47. pi. (c) 
of Act of June 7, 1917, P. L. 447. 

— WENTZ ESTATE, 177. 
GRADE. 

Waters — Diversion of surface 7cater— 
Damages for — Tozi-n lots— Filling in of 
lots — Public road^Changing grade of. 

— CRALEY V. FRANK. ISB 

GRAND JURY. 

Cost^ — Criminal law — Grand jury — 
Ignoring bill of indictment wilhotit 
calling all ■zcitnesses endorsed thereon — 
Duty of district attorney In such a case. 

—COMMONWEALTH V. LUTE. Ml 

GL'.KRANTORS. 

(Juaranlor — Surety — Subrogation 
— Parol ez'idcnce to vary written instru- 
mcnt — Negotiable instruments — Endors- 
ers — Plaintiff's statement. 

The relation of joint ondorBerB, which l« 
iliai of co-Rurelies, In one of mutual tm*t 
and confidence, and from this springs (h«4r 
luihlllty to contribute eciually to the pay- 
ment of the principal debt. In equity the 
solvent sureties are liable to contribute inlw 
le as to the whole amount. 

Ill ('.i»es where persons paying the debt 
or performing the obligation ot ajiother. 
stand In the relation of surety or guarantn- 
to the persons whose debt or obligation bas 
btpn performed, equity substitutes them In 
the place of the creditor or obllgeio as a 
matter of course, without any spedaj a«Pee- 
intnt to that effect, and without requiring 
any further showing to be made of oircum- 
iitiinccs entitling them to Bubrogatlwl. 

Parol evidence U admissible to alter, vary 
and contradict a written Instrument wher« 
Huch evidence establishes an oral agnement 
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contemporaneous with the execution ot the 
writing and on the tadth of which the In- 
strument was executed. 

A good cause o* action la shown by a 
plalntllTa statement which shows that sev- 
ei«l persons guaranteed, the payment o( a 
company's debts, and the latter discounted 
Its note endorsed by all but one o[ the said 
guarantors, and defaulted In the payment of 
lihe note; that some of the guarantors aJid 
endorsers paid the debt: that one of them 
paid more than his equal pr(«)ort^on o( the 
debt: and that the detendant, who waa one 
of the guarantors but not an endorser of the 
note, had paid no part ot the debt, 
—HOFF V. KAUFFHAN, KT 

GUARDIAN AND WARD. 

— Divorce — iVeak-mindcd person — 
Guardian — Pelition to inlen-ene— Trial 
by jury. 

— WAGENBELLGR V. WAGKN8ELLER, 1 

HABEAS CORPUS. 

Habeas corpus — Custody of minor 
child — Welfare of child. 

Where, In habeas corvus proceedings In- 
stituted Ity father for posaesalon ot child In 
custody of maternal grandmothev-. It appears 
that father has not vtelted child during long 
period and during Its serious illness, thi 
welfare of child will be best conserved b> 
remanding it to the custody of the reapoti- 
d«nt. 

— COMMON WEALTH EX REL. UHLEII V. TREX- 
LBR. IM 

HUSBAND AND WIFE. 

Libel — Husband and wife — Compe- 
tency of one as witness against the other 
—Act of May 23, 1887. 

— GOHMONWKALTH V. NAIRN. 104 

Married woman — Joint agreement by 
husband and wife touching wife's prop- 
erty — Joint liability. 

Landlord and tenant — Permissive oc- 
cupation — Jmplied promise — Quantum 
valebat — A ssumpsit. 

—LAPATO V. SCENDO ET AL.. lOB 

INFANTS. 

Parent and child — Infants—Custody 
— Prima facie right of parents. 

— COMMONWEALTH V. JAY, U9 

ILLEGITIMATES. 

Maintenance — Illegitimate, liability of 
to support mother. 

— COMMONWEALTH V. GBOSS, IS 



IMPERTINENT MATTER. 

Tou-nships — Code of 1917 — Audit — 
Appeal nunc pro tunc — Fraud — Imperti- 
nent mailer in pelition. 

—IN RB AUDITOR'S REPORT LAHE TWF., Hi 

INSOLVENCY. 

fornication and bastardy — Discharge 
>f defendant on his own recognisance — 
Insolvency. 

— COMMONWEALTH V. COLE. IM 

INSURANCE. 

Insurance — Act of June i, i(>ii, P. L. 
599 — Powers of Insurance Commission- 
er as liquidator of Mutual Fire Insur- 
ance Company — Effect of assessment 
laid by Insurance Commissioner — New 
Trial. 

T.he Act of June 1. 1911, P. L. 699. gives the 
Insurance Commissioner general power to 
over all the property and assets of a 
jal Are Insurance company and to llqul- 
liB obligations and wind up Its alTalrs, 
It nowhere expressly authortses an as- 
■nent by him for that purpose or Indi- 
cates where or how It shall be laid or what It 
shall Include. 

An assessment laid by the Insurance Com- 

issloner acting as liquidator without ex- 
press statutory authority and without any 
Judicial order to sustain It, and make It con- 
clusive, must rest for Its validity upon the 
of Insurance, and the provisions of 
the Charter and By-Laws ot the Insurance 
Company. The liability of the Insured to as- 
sessment Is fixed by them alone, and the 
power of the liquidator who has stepped Into 
the shoes of the directors ot the Company, to 
assess. Is also limited and regulated there- 
by. 

An assessment levied by Its liquidator un- 
der the sole authority of the contract ot In- 
surance and by-laws of the company. Is not 
rinal and absolutely conclusive against the 
Insured, as to its amount and the legality of 
the proceeding by which It was laid. As- 
sessments that are fraudulent, grossly ex- 
cessive In amount, or which Include losses 
and liabilities not legally assessable against 
the policy holder are Illegal and unwar- 
ranted and may be defended against In a 
suit for their recovery. 

—INSURANCE COMMISSIONER V. GRIMES A 
SI 



LNSURANCE COMMISSIONER. 

Insurance — Act of June i, iqii, P. L. 
599 — Powers of Insurance Commission- 
er as liquidator of Mutual Fire Insur- 
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ance Company^Effeci of assessment 
laid by Insurance Commissioner — New 
trial. 



INTESTACY. 

Decedent's estatc—CosIs of $5,000 ap- 
praisement — Section 2 of the Intestate 
Act of June j, rplj — Partial intestacy 
by reason of marriage after making ni7/. 

—JACOBS' ESTATE, ISD 

JOINT TORT FEASORS. 

Married woman — Joint agreement by 
husband and wife lvuching wife's prop- 
erty — Joint liability. 

Landlord and tenant — Permissive oc- 
cupation — Implied promise — Quantum 
valebat^ Assumpsit. 

— LAPATO V. SCENDO ET AL.. IIS 

Parties — Judgments — Negligence — 
Joint tort feasors — Concurrent negli- 
gence. 

— CONDREN V. neiNTZ ET AL., Ill 

JUDGMENTS. 

Judgments — Opening judgments to let 
defendants into a defense — Married 
women — Accommodation makers of 
judgment notes. 

A Judgment confesaed by a married woman 
Is now presumably valid: and If she claimB 
the protection of iier condlilon of marriage, 
she must *ow alflrmatlvely, not only the(fact 
of marriage, but also the presence of those 
circumstances which relieve her from liability. 

While it Is true that an application to open 
a Judgment Is addreseed to the discretion of 
the court, and that the court must Judge of 
the weight of the evidence, eitc. ; yet where 
the undisputed facts raise a question to be 
determined by a Jury, a Judgment should be 
opened and the defendant let Into a defence. 

Where on a rule to show cause why a Judg. 
ment should not be opened, obtained by one 
ctr the defendants, a married woman, on the 
ground that the note on which the Judgment 
was entered was given by her son, the other 
defendant, in an exchange of automobili 
«nd that she signed the note for the bene 
of her son, and she was lairgely corroborated 
by her son. her husband, and other witnesses ; 
and the plaintiff testified he traded the car 
with the married woman, and that she signed 
the note as a principal; It v&b Held, the 
Judgment should be opened and the deiTendani 
1« In-to a defense. 
— BONDRA V. BRENNEMAN. U 



Judgment^Practice — Striking off or 
opening judgment. 

The general rule of law Is that a Judgment 
which Is regular upon Its (ace and, so (ar as 
ecord shows, was duly entered upon suf- 
ficient nnithorlly, will not be stricken oB. 
this rule has been relaxed in cases 
where the testimony Is conclusive of the fact 
(hat the note containing the warrant of at- 

■ney upon Which the Judgment was entered 

a forgery, aJid there Is no evidence of rati- 
fication by the defendant of the Instrument 
if any subsequent proceedings thereon. 
ucli cjises the Judgment will be stricken 
off. 

Where, on a rule to show cause why a 
judgment should not be stricken off, the de- 
fendant denied that she had signed the note 
on which the Judgment was entered, or that 
ihc had any knowledge of Its execution or 
le livery, and she was corroborated by sev- 
eral disinterested witnesses who were preE- 
.■nt at the making of the note, and also bj- 
her husband, who teatlfled that he signed 
her name to the note without her knowledge. 
It the Inittance of the plaintiff; and wheie 
the plaintiff was present at the taking of the 
istlmony and made no denial of the ail^a- 
tlons mentioned, nor called any witnesses to 
radict the evidence offered on behalf of 
the defendant, nor to show ratification by the 
ilofendant of the instrument or of any pro- 
i;eedings thereon: H«ld, the Judgment should 
>e stricken off. 

Oubitatur, whether Judgment could be en- 
tered, on a Judgment note having a blank. 
where the amount payable should have been 
inserted with no Indication of what it was. 
except certain figures In the upper left hajid 
comer of the paper contaiaing the instru- 
ment: and whether execution could be is- 
sued on such Judgment, when the Judgment 
note was payaijle "within twenty years af- 
ter ddte" and the date thereof was May SnL 
1921. 
— EICHELBERGEK V. ERB, Itl 

Judgment of sister state — Constitu- 
tional law — Attachment execution. 

There Is no authority whatever for enter- 
ing a Judgment upon the exemplilled record 
tit a Judgment of a slater state. 

A Judgment entered on such an exempli- 
fled record wilt be stricken off the record. 
and an attachment execution issued thereon 
will be quashed. 
—MELVILLE V. TORELU. US 

Contract — Contemporaneous parol 
agreement to 7'ary — Evidence required 
to vary a written contract — Landlord 
and tenant— Opening judgment by con- 
fession on lease. 

—YORK TRUHT CO. V. BRANT. U 



abvGoogle 



INDEX OF CASES REPORTED 



229 



Preferred creditor — fraud — Judgment 
confessed to prefer creditor. 

CULBERTSON, (C 



Minor — Judgment note given by minor 
— When ivUl be opened — Practice. 

—PEOPLE'S NATIONAL BANK V. DAVID 
8WEIGART, 1t« , 

Parties — Judgments — Negligence — 
Joint tort feasors — Concurrent negli- 
gence. 

— CONDREN V. HEINTZ ET AL., 119 

Practice — Statement of record of 
foreign judgment — Affidavit to state- 
ment. 

— VAHOS TO USE OF ADAMS V. TABACHNICK. 

isa 

Mechanic's lien — Practice — Curtilage 
— Motion to strike off lien as to part of 
lands — Judgment on lien. 

— BARTLETT V. LEDTARD, ISJ. 

JURISDICTION. 

Equity — Jurisdiction — Cross-bill, ef- 
fect of on question of jurisdiction — Mul- 
tifariousness — Employment contracts. 

— I^FEAN V. AMERICAN CARAMEL CO., ET AL. 
NO. I, 41 

Equity — Jurisdiction — Specific per- 
formance — Breach of contract for sale 
of personal properly — Uncertainty of 
damages. 

—JOHN W. ESHLEHAN V. GREY IRON CASTING 
CO.. 51 

Equity — Jurisdiction — Partnership 
— Partnership for single transaction — 
Remedy at lazv. 

—PERSON V. DRISCOLL'S EXECUTRIX, S9 

Roads — Township supervisors — Fail- 
tire to keep highway in repair — Jurisdic- 
tion is in justice of the peace and the 
misfeasance it not indictable^Criminal 
law — Acts of March 2i, itjtjS, and July 
14, 19 17. 

—COMMONWEALTH V. AD3IT ET AL., SB 

Practice — Action, form of — Trespass 
— Jurisdiction of justice of the peace. 

— WILDASIN V. MARTIN-PARRV CORP., ITl 
JURORS. 

Jurors, women ineligible lo serz-c as- 
Sec. 6, Art. I of Constitution of Pa.- 
ipth Amendment to U. S. Constitution- 
Indictment— Mayor of srd elass city- 
Neglect of duty. 

Article I, Sec. G of (he constitution ■ 



rated In < 



that "trial by Jury 
.nd the right thareot 
h has been liicorpo- 
nstltutlons of Penn- 
since 1776. 

le of the framing of our flrat 
trial by Jury had been According 
on law. Under the first consti. 
tutlon and each succeeding conHtitution of 
Ills Common wealth, trial by Jury was con- 
inuert as heretofore that is, under the com- 



non law. Al the 
neligible to serve 



L Juror The 1 



—COMMONWEALTH V. MILES B. KITTS, » 

JUSTICE OF THE PEACE. 

Justices of the peace — Issue of com- 
niilment on Sunday — Damages for — 
Subsequent appearance — Act of 1705. 

The commitment to Jail on Sunday, on a 
charge of a misdemeanor, of a defendant ar- 
rested on a warrant issued on Saturday is a 
violation of the Act of 1705, and a Justice of 
the peace w<ho Issued such commitment in 
liable for damages lo the Injured party, al- 
though the latter aubaequentiy appeared, 
plead guilty and paid a fine. 
V. DANNER, IT( 



School code — Compulsory attendance 
—Violation — Justice of the peace — Cer- 
tiora ri — R e c ord^R equisites. 

—COMMONWEALTH V. HOFFMAN. IS4 

Practice — Action form of — Trespass 
- — Jurisdiction of justice of the peace. 

— WII.ll.lSIN V. MARTIN-P.*RI(V COUP., IM 

EANDLORD AND TENANT. 

Landlord and tenant — Possession — 
Lease of house tvithoul the tt-ords "ivith 
the appurtenances." 

The lease of a building tor a restaurant and 
dwelling house carries with it the tot on 
which It Is located and a stable erected on the 
end thereof, and a Judgment ot a Justice of 
the peace directing the lessee to deliver pos- 
session of a part of the lot in rear of the 
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building leased a 
was reversed. 

The curtllaEe and garden have be*n con- 
sidered as parcel trf the house and therefore 
will paae by a demise or conveyance of It 
without the words "with the appurtenances" 
being added. 
— KIFOLO V. WITHER. K 

Landlord and tenant — Farm leases — 
Farming oh hah'cs— Way-going crop — 
Local custom — The "fourth bushel." 

Under the custom In Pennsylvania the ten- 
ant of a [arm "on the halves" under a lease 
from year to year Is entitled to hlB share of 
the way-going crop, being the wheat crop 
sowed befcjre and harvested after the change 
OiT tenants, although his lease gives him no 
such right. 

If, however, the tenant obtained the crop 
growing on the land when he went Into pos- 
session, he Is not entitled to the way-going 
crop, but ir he cbtalned one-fourth of It for 
harvesting under the "fourth bushel" custom, 
he will be entitled to one-fourth o( the way- 
going crop, notwithstanding the Intervention 
of other landlords, and other leases contain- 
ing nothing to the contrary. 
— METZGER V. HE39NER, 8S 

Ejectment — Landlord and tenant — Ac- 
ceptance of rent after amicable judgment 
— Waiver of forfeiture. 

After an amicable Judgment in ejectment 
has been entered against a tenant, accept- 
ance of rent In accordance with the terms of 
the lease (unless oITered and accepted after 
possession has been surrendered In settle- 
ment of plaintiffs claim for mesne prohtsac. 
crued) constitutes a waiver of the forfeiture, 
reinstates the lease and the judgment In 
ejectihent entered thereon must fall. 
—DECKER ET AL. V. PAPPA9, IflO 

Contract — Contemporaneous parol 
agreement to vary — Ezndence required 
to vary a nritten contract — Landlord 
and tenant — Opening judgment by con- 
fession on lease. 

—YORK TRUST CO. V. BRANT, 14 

Married woman — Joint agreement by 
husband and wife touching wife's prop- 
erty^Joinl liability. 

Landlord and tenant— Permissive oc- 
cupation — Implied promise — Quantum 
valebat — Assumpsit. 

— LAPATO V. SCENDO ET AL., l«g 

LIBEL. 

Libel — Husband and loife — Compe- 
tency of one as li'ltness against the other 
— Act of May 23, i88j. 

The defendant was Indicted and found 



guilty of criminal libel 4n aendlns to hU 
wife's molher a letter charging his -wifi^ the 
prosecutrtx, with adultery. On nvtion (or 
new trial: Hsid, tha^t the Act of May :i. 
I88T, } 2, P. L. 15B, la to be liberally construed, 
not only to protect a wife's person asainit 
threats, bodily Injury or violence on the part 
of her husband, but also to pnotect ber repu- 
■artion;. and such a letter, containing matto- 
IllielouB per t*^ would Justify a conviction of 
Che husbajid on the charge of criminal libel 
as brought by his wife. 
— COHHONWEALTH V. NAIRN. 1M 

MFHTEN.ANTS. 

Life tenant — Duty to pay tares and 
repairs — (JnprodiicUve real estate. 

— HcDANNELL. ET AL. V. WEDDI6B. IS 

LIMITATION. 

Practice — Trespass — Plaintiff's second 
statement — New and additional cause of 
action — Limitation of action in personal 
injuries — Act of June 24, iSp^, P. L. 
236 — Motion to strike off— Practice Act 
°f '9'5- 483, Sec. 20. 

— BITTNER V. Cnr or YORZ, M 

Contract — Promise to marry without 
time fixed for marriage — Limitations — 
Plaintiff's statement. 

—BARTON V. SAYLOR, IK. 

LIQUOR LICENSES. 

Liquor licenses — Revocation on fell- 
lion by the district attorney — Sales in 
x-iolation of the Volstead Act. 

On a peitltlon by the district attorney, 
averring that a. licensee had "wdd, . . . per- 
mitted to be sold, splrituoiis. vinous, mall 
and brewed liquors and admixtures thereof, 
containing an alcoholic content of more tban 
one-half ta one per cent., within tbe aix 
months preceding." a rule was granted to 
sho'u oauBe why the license abouhl not be 
rcvoketi and no answer was flled: HalA tluit 
the lloevise should be revoked, wttbout mJt- 
Inf; until the licensee was convicted in a 
criminal prosecution in the Federal court 
under the Volstead Act. 

Af the petition was made by the district 
attorney, officially. In the course of the <ils- 
charge of hie duties, and the facts were 
stated on his information and belief a« dla- 
ti-ict attorney, It was not neoeasarr to aver 



Liquors — License — Act of May 13, 

1887, P. L. 108 — Eighteenth amendment 

of Federal Constitution — yolstead Act — 

Criminal law. 

Prohibitory state legislation against tbe 



,i,.ojb,Goo^^L 



INDEX OF CASl'.S KICPORTUI) 



231 



manufacture and sale of Intoxicating liquors 
IB valid, and Is appropriate legislation for the 
enforcement of the BlKhteenth Amendment 
of the Conatltutlon of the United States, 
though enacted prior to the ratlflcatlon of the 
amendment Itself, provided It la not In con- 
flict with the object and purpose of the letter. 
The plea of a defendant. Indicted tor selling 
llQuors without a llcenae, in violation of the 
Brooks High License Law <Act of May 13, 
1887, P. L. log) denying the Jurisdiction of 
the court on the ground that said act was 
suspended by the Eighteenth Amendment to 
the Constitution of the United States, and 
by the Volstead Act, overruled. 
— COHHONWBALTH V. KISS. It 

LUNATICS. 

Executors and administrators — Act of 
June I, 1915, P. L. 661 — Constitutional 
law — Title of act — Report to attorney 
general of estates of inmates of state in- 
stitutions — Lunatics' estates — Decedents' 
estates — Bill of re'.'iezv — Orphans' court 
jursidiction — Fraud — Adjudication, va- 
cating of. 

— HINNICH'S ESTATE, ES 

MAGISTRATE'S COURTS. 

School Act of 1911, P. L. 309— 
Truancv — Magistrale's casts — Notice la 
parent — Unfounded charge— Act iji^i 
sec. IJ, J, Sni. L. 4S^Summory convic- 
tion. 

. I^CKAWANNA COUNTY. 81 



MAINTENANCE. 

Maintenance — Illegitimate, liability of 
to support mother. 

The Act of July lOth, 1901. P L. 639, re- 
lating to Illegitimates, provides that the. 
mother of an illee^tlmale child and her helra, 
and her lllegitdmate child and Its helra, shall 
be mutually liable one to the other, In the 

the said child or children had been horn In 
iFwful wedlock. 

An illegitimate son Is liable tor the support 
of his mother under Ihe same clrcumstancea 
which would Justify the orurt in making an 
Oder ot maintenance against a legitimate 
rhlW. 
—COMMONWEALTH V. GROSS, M 

.MARRIED WOMEN. 

Married woman — Joint agreement by 
husband and jvife touching wife's prop- 
erty — Joint liability. 



Landlord and tenant — Permissive oc- 
cupation — Implied promise — Quantum 
vclehot — Assumpsit. 

Under the recent enabling Btatutea, while 
the husbnnd Is stilt the head ot the famllj'. 
cnti as such ordinarily liable for the rent of 
premises occupied by the family, there is 
nothing to prevent husband and -wife from 
Joining In an agreement touching the sale of 
the wlfe'H p.operty, with covenants making 
bofh liable, and, it they so Join, being sued 
Jointly. 

Tlie occupation of premises by the defend- 
int with the owner's consent implies a prom- 
ise to pay a quantum valebat, and such 
p. omise will support an action o< assumpsit. 
— tAPATO V. SCENDO ET AL.. IK 

Judgments — Opening judgments to let 
defendants into a defense — Married 
n-omen — Accommodalion makers of 
judgment notes. 

— BONDRA V. BRENNEMAN, (I 

\;echanic's lien. 

Mechanic's lien—Striking off same — 
Against properly of married wotnan — 
"Market prices" — Against fee. 

The averment in a mechanic's lien as to 
who wa» the contractor, it the fact be dis- 
puted, must aland until the trial. 

If the estate. to be charged by a mechanic's 
'len Is thnt of a married woman, the lien 
must state such facts as are sulflclent to 
-barge her separate estate. 

Where the bill of particulars states that the 
irises of the articles were "market prices.'' 
'.hat aveiment is held lo be equivalent lo a 
:talenient that they were reasonable prices. 

Under the Act Of April 17th. 1906, P. L. 
172. the words "and whether the lien Is 
-Inimcd against Ihe fee Itself, or a lesser es. 
late, or intei-est therein," are not required to 

— FIT/GRRAI,n-8PEER V. PRRSTON, TI 

Mechanics' lien — Right of assignee to 
•nIcneue—Time for filing claims-Lease- 
hold — .Affidavit of scn'icc — Acts of 1901 
and 190J. 



i June 



1901. 



^ 431. 



4. puthorlzes an anHgnee to lntcn,-ene In a 
ncchimlc^' lien proceeding. 

Miiy 21, 1920. being the last date on which 
tork or mtiterlals were furnished. It follows 
hat the mechanics rien. Died August 27, 1920, 
I'as not filed within three months from that 
atf — as provided by the Act ot 1901. but 
hree months and s'x days thereafter. That 
lone is fttal to the Hen. 



.kiogic 
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state.TKnl in unj- re(e encu made as to any 
elnlm against tlie lensehold Interest In the 
property and claimant attempted to bring 
itself within the provisions of aectloni 2 and 
4 ol the Act o( June 4. 1901, P. L.. 431, by 
averrluB that the owner consented In writing 
t]-, the alterations beciiuse of certain lanBuage 
In his leaso. and by averring In the amend- 
menl ot the claim that the owner had actual 
knowledge ot the altenilions and ratified the 
sjime because he did not repudiiile them 
within ten dnys. as required by Section 4 ot 
the Act. 

A mechanics' lien was stricken off where 
clHlmnnt tulleii to comply with Section 21 of 
the Act o( 1901. as amended by the Act of 
April 5, 1917. P. L, 42, in that It did not, 
wilh'n - nc month ader Ullng the claim, flle, 
a,lBo, the alflilavlt of service of notice to the 
iiwner that the lien luid been filed. This 
failure to flle affidavit ot service Is fatal to 



ET Al., IM 



— W. P. NELSON CO 

AtfTcliattic's lieu — Practice— Curtilage 
— Motion to strike off lien as to part of 
lands — Judgment oh lien. 

The court has no authority to strike off a 
mophanlc'B Hon (or matters dahors lh» r<"»- 
ord, nor to stilke off the lien as to lands 
not a necciisary curtilage of (he structure, 

Afirt- a trial on a scir« facias the court 
may ri strict (he Judgment to land reason- 
ably necessary for the use of the structure 

— BARTLETT V. LEDYARD. ISI. 

.MINORS. 

Minor— Jii(l./iiienl note ■ilzrii hy niin.ir 
-li'lien ^cil! in- apencd-'-l'ruclicc. 

A WHPinnt of attorney to confess judgment 
KiVfii by a minor Is void and incapable of 
r.it'ficallon when the minor becomes of ajre. 

A judgment entered on a Judgment note 
Kigni'd by a minor will not be stricken off 
but wilt lie oiirned on pelilion of Ihe minor 
HU|i|iorted by d< ii.i.tilions. where a reKiJOnsiVp 
anmvor was fiterl and the def.-ndnnt did not 



Hahcas corpus - - Cut/odv of minor 
■hild—Welfare of chihl. 

—COMMONWEALTH EX BEL. UHLKR V. TREX- 
LER, 12$ 

\E(;i.I('.KXCK. 

Ne<jliijciice — Contributory nefflli/ence. 



r;ir by a colli.l^on with 
Inst ihr driver of the 
. tlic plnlnllft was rid 



^te]i of the Car when there was room on tbe 
inside. Is not of ItEelf contributory negli- 
gence, and is not cELUse for the entry of > 
ci.aipulsory nion-atrit. 
—HULL V. BOWERS. Ill 

Nef/llf/cnce — Automobiles, negligent 
operation of — Evidence of negligence 
— Pedestrians, rights, and duties of on 
road — Contributory negligence — Non- 
suit — Plaintiff's statement — l^aiver of 
defects in pleading. 

—KING V. BRILLHART. 17 

.Vi'ii' trial — Charge of court — Practice 
— Negligence — Degrees of negligence. 

—WAGNER ET AL. V. SMITH, 44 

NEC.OTI.XHLE INSTRUMENTS. 

Guarantor — Surety — Subrogation 
—Parol ez-idence to z-ary -nvitten instru- 
ment — Negotiable instruments — Endors- 
ers—Plaintiff's statement. 

— HOFF V. KAUFFMAN. ItT 

KW TRIAL 

New trial— Charge of court — Practice 
—N cgligencc — Degrees of negligence.' 

In cliarging the jury as to the comparative 
legreeH u( negligence provable in order to 
hoUl Ihe defendant liable, a dogmatic state- 
ment as to what the law is without stating 
llH- leasim why it Is so. Is error warrantltw 
Hie gr.'intlng ot a new trial. 

Fiiilure by counsel to ask fur more specific 
in.slriicllims al the trial does not slop him 
rumi iisklng for a new trial on the ground 
'liat Ihe cliHiRe of the Court w:i3 lni> suc- 
cinct :md naked. It Is the uniform practice 
.)f Ihe Court of Comnon rie«8 of Berks 

■rinis where the applicant's rights are not 
linitecled than where they are. 

The purpose ,if every ]udlcl;il lilal is to 
■•lict the (tulh and to administer Justice. 
—WAGNER ET AL. V. SMITH, 44 

Ne7<.- trial — Amendment — Allegata and 
probata — Surprise — Condnuance. 

A new trial was granted nbere at the clone 
of plaintiff's testlony In an action for dam- 
ages for an alleged assault, counsel (or 
plaintiff mi ved to amend the statement of 
clai.Ti by changing the date of the assault and 
(he cdurl refused deifendant counsel's motion 
for a continuance on (he ground of surprise. 
— HODSON V. DAILEY. gj 

Nezv Trial— Trial— ! mpropcr remarks 
by counsel to jury — Reference to zcealth 
of parties. 

The only iiueslion confronting- a ju^- i> 
(be asccftalnment of the truth, \vh<h ic 
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not to bp d<'lemilned liy jnvidioiia cimiparl- 

S'fli of the wealth or povoity of the lltipanlii. 

Such comparlBOna, if tndulgoiJ by counsel In 

ad (ires-sine the jury, ciliould result In- a nen 

trial. 

— WEN'NER V. PARDEE BROS. & COMPANY, 128 

New trial — Verdict not returned on 
cz'idciiee alone— After discovered evi- 
dence. 

A new trial will be granted where it ap- 
pears to the .-BitlsCactlon of the court that 
the verdict was not based on the evidence 

A verdict (or the ulaintlft will be set aalde 
and a new trial eranteii where, alter the 
trial, evidence la discoi'ered which is In di- 
rt'Ct contradiction of the evidence in chief 
of the plaintiff and which would be effective 
with the court and which might be effective 

— FEBSr V. DIRECTOR GENERAL OF RAIL- 
ROADS, ica 

Common carrier — Daiiiaf/e of goods in 
transit — Evidence, sufficiency of — BUI of 
litdiiitj. statement in, evidence of condi- 
tion of goods — Ncxi' trial—Statement of 
tcitiiess after trial — Verdict, e.vcessive. 

—DUFF V, PAYNE, K 

Nc7i.- trial — Questions for the jury — 
Bankruptcy — Preference by payment of 
note to relieve siiret\. 

— NtSSLEY. TRUSTEE V. WILDASIN. lU. 

NOMINATIONS. 

Election laws — Eiujihilily of candidate 
— Act 191S. P- L. 370 — Conditions pre- 
cedent — Nomination papers — Amend- 
tuent. 

—IN RE NOMINATION PAPER, IIS 

HIectioHS—Objection to nomination of 
candidate — Notice of proposed objec- 
tions must be served — . let of i(}H), P. L. 

— IN RE NOMINATION PAPERS OF WILLIAM D. 



ORPHANS' COURT. 

Practice, Orphans' Court- -Partition— 
. ipfointment of independent trustee to 
make sale instead of executor — Act of 
June 7, /pf/. 

Under Section Z-\ of the Orphans' Court 
I>artltlon Act of June 7. 1917, P. L. 337, which 
authorizes the court, it tor any reiiaon it 
ilcems It advisable, to appoint some suitable 
I)cr3on trustee (or the purpose o( maklns a 
sale, the court will appoint an independent 
truslec for such purpose where the personal 



interests of the enecutors are in conflict wllh 
the interests of the petitioneo-s to have the 
sale made promptly and bad feeling exists 

Sembla. The coun may also make such 
appointment where the executors have dis- 
charged (heir active duties and are functu* 
□fficM. 
— WHITAKER'S ESTATE, M 

Orphans' Court — Letters of adminis- 
tration pendente Hie — Register of Wills 
— Certification of record—Procedure — 
Fiduciaries Act of 191J, P. L. 447. 

In a dispute over the probate of a win, th« 
Brant of letters of administration pendente 
lite l>y the registeir of wills was held void 
where on petition the Orphans' Court had 
dii-ecled the register to certify the recorJ 
for adjudication but prior to the service ot 
sajd order an order had been made by the 
replat^r but the onth had not been taken or 
bond irlvcn until after suoh eervice. The 
Fiduciaries Act of 1917, P. L. 447, inquires 
that the oath must be admLnlatere^i and a 
bond Riven before letters of administration 

The Reslsler of WUla Act of 1917, P, L. 
415. Section IS, has chanRed the practice In 
the probate of a diisputfd will. On petition, 
the Orphans' Oiiurt may d+rect the certifica- 
tton of the record and then dispose of the 
whole matter, this pjo\-iL=lon being intendefl 
lo dispense w.lth the delays Incident to an 
appeal from the dectsion of the register. The 
matter thus comes Into the Orphans' Court 
de novo and la a Aubstitute for an appeaJ- 
— HENRY'S ESTATE. Ill 

Orphans' court— Issue devisavit x-el 
lion — Verdict of jury — Act of June J, 
1917, P. L. 36s, Sec. 21 — Act of June 
7, J917, P. L. 424 — Act of March 29, 
1832. P. L. 206, Sec. 55. 

In paragraph "A" of Section 21 of the Act 
of June 7, A. D. 1917, P. L. 363. known UM 
the "Oiphans' Court Act." the orphans' court 
hna a right to send an l.'wue to the court of 
common plots for the trial of facts by Jury. 
The distinction between paragraphs "A" and 
"B" of this secllon Is that one provides for 
(he voluntary action of the orphans' court 
and tlie other for the involuntary action of 
[he orphans' court. Paragraph "B" provides 
Ihnt a party may have the question of fact 
which arises determined by the verdict of 
a Jury and he will be iKiund by it. This 
Ijarafcniph is for the benellt of the litigants; 
piiraRraph "A" is for the benefit of the court. 

When under paragraph "A" of Sec. 31 of 
the Ace of June 7, A, D. 1917, P, U 363, the 
orjihans' court sends an iseuc to the court 
uf cuminun picas of the seme county tor tha 
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trial oC facta by a Jury, the verdict ot the 
Jury l8 not conclusive upon the orphans' 
court, but merely suggestive or advisory. 
—ESTATE OF C. W. CROSS. DECEASED. 1« 

E.veciiloTS — Executors indebted to es- 
tate— Orphans' Court, jurisdiction — Ac- 
count — Supplemental account of after 
acquired assets. 

—WATERS' APPEAL. 1 

Executors and administrators — Act of 
June I, 1915, P. L. 661 — Constitutional 
lau-— Title of act— Report to attorney 
general of estates of inmates of state mi- 
stitutions — Lunatics' estatcs^Dccedcnts' 
estates— Bill of rcz-ie^v— Orphans' court 
jursidietion— Fraud — Adjudication, 
eating of. 

— HINNICH'S ESTATE. £1 

Equity jurisdiction — Orphans' Court 
jurisdiction — Decedent's contract fo) 
sale of land — Equity — Practice — Ap- 
pcara u ee — Dem u rrcr. 

— WTKOFF V. MANZER. EXB.. 141 
PAPERS. 

Evidence — Production of books and 
papers in advance of trial— Bill of dis- 
covery — Act of Feb. 2-j, I/9S. 

-MORRIS V. SAMTER. ISO 

PARENT AND CHILD. 

Parent and child— Infants — Custody 
— Prima facie right of parents. 

The qUfBtlon of the custody at nn orjihan 
child, -where no parental right is at slake, is 
largely one ot Judldul dlscrelion having us 
Its olijcct the I'est Interi'St and pemiiinent 
tt-elfure of the child. 

But the prima facia leiiiil right of a ])arpnt 
to (he cUHtody of his child ivmuot hi- dl»re~ 
gnrtlcd. and cannot be divcaled excejrt for 
good and ^ufflclent rmaon. 

In an action for tin- custody of a girl aix 
years of age. brought by her piircnts agujnst 
her (n'andmother, (he burden is on the re- 
H|)ondint to show thiit the [larents hiid for- 
felled their right of custody either by reason 
■jf InaMlily or uiitilness. 
—COMMONWEALTH V. JAY, UV 

PARTI KS. 

Parties — .hnliimrr.ts — A'cfjllgriice — 
Joint tort feasors — Conriirrent nri/li- 

T<1 Justify a judninenl :if.-al:isl twii rl,- 
rer.daiil* lis joint tcirt fe^isciw It nuist »[>- 



icgllgrr 



fult- 



— CONDREN % 

Attorncv and cUcnt—Atlorncy's fees— 
I'racfiee— Actions— Parties. 

—BALL, ET AL. V. PENNSYLVANIA CASUALTY 
CO.. 51 

PARTITION. 

Practice, Orphans' Court— Partition— 
.Ippointment of independent trustee to 
make sale in.<:tead of executor— Act of 
June 7, jy//. 

— WHITAKEK'S ESTATE, 9» 

E<j"it\ — Partition-Failure to anst.-cr 
— Decree pro confesso — Procedure. 

— HOLLIS V. HOLLIS ET AU. US 

PARTNERSHIPS. 

Discontinuance— Equity— Findiucts of 
fact — Specific performance — Partner- 
ship. 

—BEAVER V. 8LANE, NO. S. IS 

Equity — Jurisdiction — Partnership 
— Partnership for single transaelion — 
Kcmcd\ at law. 

—PERSON V, DRISCOLL'S EXECLTBIX, !J 



Trespass. 



and conversion — 



7(v affi.vcd to real estate— ll'ben 

"ersonaltv affi.vcd to real estate passes 
~Jth sate of real estate— Questions for 

-KOPP V. BASH LINE. 2« 

I'L.MNTIFE'S ST.VTEMIvNT. 

Plaintiff's statement — Necessity of 
averring tehelhcr contract is written or 
■,-crbal— Averment of partly written and 
'^artlv verbal contracts— Improper to at- 
'iaeh 'copies of papers which are not part 
of the contract-Sections p and 5 of the 
Practice Act of 1915. P- I 4'^3- 



■:illy . 



■ I'ractlce J 
I off, wllh ] 



I file 



■ontract Is verbal, or partly verbal and 
ivrinin. It l"?lonBS to the class of i>arol 
■Is, ond should be »> declared upon, 
i> terniH and condition.^ should be ac- 
y and H|ieclfica31y averred In the plaln- 
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cifle information as ti; all the details o( the 
alleKPd contract in suit, the breach of the 
same, and the damaijea claimed, in ordei- 
that he may determine whether to admit or 
di'ny them In whole or in part. 

Copies of letters, memoranda o[ sales. &c., 
which are not parts of the contrjct In suit, 
but mere inalrumonts ot evidence of other 
f:iets, should be omitted from the plalntilTB 
statement, as provided in Section 6 o( thi 



riainliff's slatetneiil — Damaycs — 
Speculative damiKjcx. 

On statutory demurrer to tv ptJiintifTs 
statement which averred that the platntiH 
entered into a written iiBTeement with the 
defendants for the organization of a bank, 
for which the plaintiff was to receive cer- 
tain compensation, provided a certain 
amount of capital stock would be sold; and 
thai a few days thereafter the defendants 
notified the plaintiff that tlhey had aban- 
doned Ihe project, and thiit he shuuld pro 
ceed no further with the work; and in 
which the plalntlrr claimed as damages the 
sum total of all the Hems he would have 
been entitled to receive, ([ he had performed 
all that was required of him by the contract, 
it waa Held, that the stalemtnt art forth ji 
good cause of action, notwltlistandlng the 
damages claimed were speculative in char- 
acter, for the plaintiff would be entitled to 
recover for expenses Incun'ed, and labor 
performed, before he received notice that 
the undertaking was abandoned. 
—KINSER V. HVBRS ET AL.. l»T 

Plaintiff's slalement — Sufficiency of 
slaiemenl — Contra cl. 

A plaintiffs statement which sets forth !■ 
copy ot a written requtat by the defendant 
(or the enrollment of bis son in the plaln- 
tlfTs college for a certain s'-M-aon; the ad- 
mission ot the son Into the college and hln 
withdrawal therefrom, without the plain- 
tiffs (onsent, before the expiration of the 
sppssion; the price of tuition, the terms, 
which required payment from the time of 
admission to the end of the session; that the 
prices and terms for admlsion and tuition 
of students were well known to the defned- 
ant at the time of the enrollment ot his son; 
and that |he tuition and charges for part of 
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I'lciidiiig — Plaintiff's statement — Ref- 
erences in statemeni to copy of contract 
— Insufficient averments — Inferences and 
conclusions. 

All the fi.els necessary to conslltule a good 



In . 






Till' faelH (if pUtlntlft'a statement must lie 
■ ft forth exm-tly and exhaustively, so tlial 
llie defendant may similarly set fuilh the 
lacls of the defense, 

A pliiinltlTs statement In which the aMe- 
,'aHons are so made that no concise or le. 



ade I 



■ de- 



Ihe 



I for 



I Ihe f 



oiled 



remain unpaid; sufficiently shows an en- 
forceable contract. Tilth a breach ot the 
same, and the measure ot damtigi'S legally 
recoverable: and motion for judgment for 
the dpfend:int was refused. 

—PENNSYLVANIA MILITARY COLLEGE V. RAN- 
DALL. Ill 



feniliint la fatally defective, 

A plalntiff'a slati ment so drawn thut It Is 
necessary repeatedly to refer to a copv of 
a long and intricate contract In order to 
ascertain the particulars of the cause of 
action; which shows that acceptance ot a 
written conlract was necessary and that 
such acceptance was made, without selling 
forth how it was made, or how notice of 
the acceptance was given to the other party; 

ences and conclusions Instead ot statements 

of facts, was stricken off. 

—SHANE BttnS. A WILSON O. V. PAINTER, I»l. 

Practice — Trespass — Plaintiff's second 
statement — New and additional cause of 
action — Limitation of action in personal 
injuries—Act of June 24. 1S95, P. L. 
2^6 — Motion to strike off — Practice Act 
of '9'5- ■/'''j. -^^i^- -'0- 

— BITTNER V. CITY OF YORK, IS 

Negligence — Automobiles, negligent 
operation of — Evidence of negligence 
— Pedestrians, rights, and duties of on 
road — Contributory negligence — Non- 
suit — Plaintiff's statement — IVaivcr of 
defects in pleading. 

—KING V. BRILL MART, 91 

Contract — Promise to marry v.'ifkout 
time fixed for marriage — Limitations — 
Plaintiff's statemeni. 

—BARTON V. SAYLOR, 18S. 

Guarantor — Surety — Subrogation 
— Parol evidence to vary written instru- 
ment — Negotiable instruments — Endors- 
ers — Plaintiff's statement. 

— HOFF V. KAVFFMAN. I»7 

PLKADIXG. 

Pleading and practice — Assumpsit — 

.Subpoena Duces Tccum^Kule to strike 

•ff — Allegations. 

Wh.re pl.iintlrr sued lo re.'Over for ser- 

ice.i alleged to have been rendered defendant 
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over a period oC years, did not avi-r a ]irom[sG 
by defendant to p;i.y (or Ihe .s;ime, and de- 
fendant denifd liability for any purt of hia 
Claim, a rule to strike oft cj^rt.iln pjipora 
called for in a subpoena ducL^a tecum was 
made absolute. 

A plaintiff in assumpsit cannot by Incor- 
porating in hia sla.temcnt stale cliilms. Items 
barred by limllalion and irn>levant inalteiH, 
compel the production of books and papers 
upon Ihe ground ihat they are neci^ssary to 
sustain bis pleadlnBs. 

—ROWLANDS V. CKdCIBLE STEEL COMPANV 
OF AMERICA, ii 

Flcadiij(j and practice— Assumpsit — 

Parol or in ■n-riliiu/ — Uniform stiles act. 

A statutory demurrer to plalnlifTs 



m 



mpslt 



ined 



plalntirt failed to slate whether the agree- 
menC for the sale of 600 bagH of sugar al 
120.00 per bag was by parol or In writing. 
The statement was also held InsulDclent as 
being in conflict with the Uniform Sales Act 
of 1916, 1'. L. 643, requiring all contracts tor 
goods of the vaiue of 1500.00 or upwards to 
be In writing. 

—THE DOLAN MERCANTILE CO. V. MARCl'S 
BROTHERS. 1«S 

Negligence — Automobiles, negligent 
operation of — Evidence of ucglitjencc 
—Pedestrians, rights, and duties of on 
road — Contributory ncgliijcncc — Non- 
suit — Plaintiff's statement — Waiver of 
defects in pleading. 



Praetiee — Pleadings — Rule for judg- 
ment—Pendency of exceptions — Prac- 
tice Act of 1915. 

— SULZER, RUDOLPH & CO. V. GROSS. 114 

Pleading — Plaintiff's statement — Ref- 
erences in statement to copy of contract 
—Insufficient averments — Inferences and 
conclusions. 

—SHANE BROS. & WILSON CO. V. PAINTER. ISl. 

rOLLNG-PLACF.S. 

Elections — Polfmtj- places — Change — 
Jurisdiction. 

—CHANGE OF POLIJNG PLACE, 118 
PRACTICE. 

Practice — Trespass — Plaintiff's second 
statement — Ne^v and additional cause of 
action — Limitation of action in personal 
injuries— Act of June 24, iSp5. P. L. 
2j!6--Motion to strike off— Praetiee Act 
of 1915, 48$, Sec. 20. 

Whi-n n plalnliffs at:ilimfiit is striiken off 
with li-ave to file a new sialtmnit, :iii iiV.f- | 



aincd In the form sta 



95, V. 1 
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plalntiiTs statement, a motion to strike oil 
Is the proper remedy but for defects ii 
matter of substance which go to ptamlifTs 
rifrht to maintain the action or to recovf: 
thereon, the proper precedure Is to file an 
^illliiavit of dttence raising the quealion of 
!aw Involved. This la the method presorilirJ 
by Section 20 of the Practice Act of ISIS, 
P. L. 483. 
— BITTNEB V, CITY OF YORK, M 

Practice. C. P.— Affidavit of defense- 
Time of filing— Questions of law and of 
fact — Leave to tcithdraw — Amendment 
— Practice Act of Max 14. igis. P. L. 

Where an affidavit of defense while an- 
swering (he averments of fact set forlh la 
the statemtnt also sets lorth that a tiirmi:r 



t upor 



the a 



ii-c 



at issue, and Uie defendant desires to r.vs, 
Ihe (luestton of the pendency of Ihe formt! 
suit us a. questlcm of Jaw. under Section t\ 
of the Practice Act of 1915. it Is not necess- 
ary for the defendant to ask leave to with- 
draw the affidavit filed In order to raise t!i< 
question of law, but the affidavit may U 
amended by striking out all the av<rmenli 
of fact so that the pure question of law «■- 
mains to be passed upon. 

A defendant does not waive his IcgaJ de- 
fense by including matters of fact in th; 
affidavit of defen^se. 

A defendant may file an affidavit of de- 
fense more than flffcen days after 
of the statement If "the plalntiflt has not tn 
the meantime moved for judgment. 
— GALVIN V. C. F. BOWMAN « CO., IOC 

Practice — Trial of several cases at 
same time. 

Where there are several cases pend- 
ing and there is no mateilat dlfferenci- In 
the separate cases, and no disadvantage "' 
prejudice to any of Ihe parties will rrsu'i 
from their being tried together, the court 
has power to consolidate the actions an.I ti'- 
thtm all together. 

The plaintiff being tlie same party. In 
eighttcn actions brought against as man> 
lire Insurance companlesi for losdea on per- 
sonal pri>pcriy destroyed in the same fir*. 
an<) the altunieys being the some on f ai > 
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aid*. In every casp. and tlie nature of the 
deft-nsfs the name, ordered, that .ill shouiil 
be tried toKelher. 

—NOLL V. NATIONAL UBERTY INSURANCE 
CO., lia 

Practice— 'Plcadbujs — Rule for judg- 
ment — Pendency of exceptions — Prac- 
tice Act of 1915. 

A motion for Judgment lor want of an affi- 
davit of iletenae will be retuaert as prema- 
ture, when exceptioiiH to the form o[ the 
staltment are still pending. 

m ilB nature a question of form is atrictly 
preliminary. In order to serve its appointed 
pui'pose it muat operate as a quati Htay of 
proceertings ao far as foncerns the merits. 

A party who excepts to the form, of a 
pleading, as authorized hy section 21 of the 
ITartice Act of 1915, does not incur the 
consequencea of default for want of an ex- 
tension of tl.Tie to plead peudlng the dispo- 
sition of his exceptions. 

Section 22 of (he Practice Act, relative to 
extension of time, takes effert only when 
the substance, and not the mere form, nt 

whether on legal grounds or those of fact. 
In either case the party is then taking de- 
Knse to the adveraarj's demand. 
— SUL7.ER. RUDOLPH & CO. V. GROSS. 131 

Practice — Statrwciil of Record of 
Foreign Judgmctit^Agidavit to state- 
ment. 

Where a record of o Judfjment obtained in 
a foreign court shows on lis fdc* prrwmal 
service on the defendants, it Ja not defective 
because It is alleged that the foreign r-eciaii 
should contain copies of the promlsaory 
nol*B upon which that suit was UrouRhL 

The plaintiff referred to in the ninth sec- 
tion of the Practice Act of 1915 is the Icru' 
plaintiff who alone has the cause of action. 
WhETe the affidavit is madie Ijy anothci- 
p.irty, his knowledge of facts should lie st-l 
forth In accordance with thu doctrine o,' 
Kmjnets va. Milwaukee Mechanics' Ins. Co., 
16 Northampton Co. Rpp., 1"S; Cocosu et al. 
vs. Allegheny River Mininir Co., KG Fa. Dis- 
li-ict Rep., 379: and Savltz va, MaEsachilRollH 
Hondlng & Ins. Co.. 26 Pa. D;strlct Hep-, 505. 
— VAHOS TO USE OF ADAMS V. TABACHNICK, 

Practice — Action, form of — Trespass 
— Jurisdiction of justice of the peace. 

Trespass, and not assumpsit. Is the proper 
form of notion to recover damages resulting 
from a collision of motor vehicles on a high- 

If a Justice of the peace Is without juris- 
diction of a lause of action, the common 
pleas has no jurisdiction thereof on appeal. 



To maintan trespass vi Bt armis against 
an enipioyer tor the act of his employee, it 
must appear that the particular Injury or act 
of tre.^pass was done by the employer's com. 
mand or with his assent. 

A justice of the peace does not have juris- 
diction of an action to recover damages re- 
sulting from the negligent driving of a mo- 
tor truck, driven by tlie defendant's em- 
ployee, where it is not shown that the par- 
ticular act resulting in the damages was 
dcme by the defendant's command Or With 
ills assent. 
— WILDASIN V. MARTIN-PARRY CORP., ITJ 

Practice — Discliaryc from arrest — Act 
June I, 191$, P. L. 704. 

Under the provisions of the Act, June 1, 
191Si 1'. Ij. 'i04, the court Is given discretion- 
ary power to hold or discharge from arrest 
a defendant in an action of trespass If Biitia- 
lled that all Ihc provisions of the Act have 
l)(tn complied with on the part of the de- 

— PRIM A VERA V. JENNINGS. ISS. 

Affidazit of defense by fiduciary — 
Practice Act of 1915. 

—LAMBERT V. WELFLEY'S EXTR., 19 

Neti' trial — Charge of court — Practice 
—Ncf/ligencc — Degrees of negligence. 

—WAGNER ET AL. V. SMITH, *l 

Ailorncy and client — Attorney's fees — 
Practice — Actions — Parties. 

— BALU ET AL- V. PENNSYLVANIA CASUALTY 
CO., 52 

Minor — Judgment note given by minor 
— When zvill be opencd^Practice. 

-PEOPLE'S NATIONAL BANK V. DAVID 
SWEIGART, lit 

Judgment — Practice — Striking off or 
opening judgment. 

— EICHELBGRGER V. ERB, 1» 

Mechanic's lien — Practice — Curtilage 
— Motion to strike off lien as to part of 
lands — Judgment on lien. 

— BARTLETT V. LEDYARD, 1ST, 

PRESUMPTIONS. 

Decedent's estate ^ Failure to press 
claim before Auditor — Presumption of 
payment of moneys due legatees. 

—ESTATE OF MARTIN FXIGLEY. IT 

R.VTIFIC.XTION. 

Borough — Replevin ~ Bond of lior- 
ougti — Defective execution— Ratification 
after expiration of time for filing. 

— JESSLP HOSE CO. NO. I V. WINTON BOR- 
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RKAL ESTATK. 

Life tenant — Duty to pay taxes and 
repairs — Unproductive real estate. 

The duty Is Imposed by law on a tenant 
for life to jiny all of the taxes and repairs 
to the extent of the Income produced by all 
of Ihe land In rhe eHta.te. Thai the realty 
ennslsta of n number of seiiarate iilices of 
land, some of them unproductive, rli.es not 
alter the rule. 
—HcDANNRLL, ET AL. V. WKDDIGE. IS 

Trespass, trover and conversion — 
Personalty affixed to real cstatc^When 
personalty affixed to real estate passes 
with sale of real rslalc— Questions for 
jury. 

In the case of eirantor and R-rantee of real 
estate. If It be shown that perHonally is 
adopted to the use being made of the real 
estate and la atlachod thereto it will be pre- 
sumed that It was Intended' to l)ecome part 
of such real estate, hut such presumptirin 
may be overcome by showinu (hat the own- 
ers of the property treated It aa p< rsimiilty. 
during the time it was being used in connec- 
tion with real estate. 

The criterion by which the Jury are to be 
governed In determining whether the pro- 
perty la permanent fixture or not. is thi 
character of the fixture for permanency, an'l 
the Intention to annex for permanent use at 
the time said flxtures were llrst put Inio Ih( 
building. 

The intention which thus becomes con- 
trolling 1b not the secret design which may 
have dwelt In the mind of the pltiintiff, am: 
of which he alone can speak; but Ihe int<n- 
tlons which flows, apparent to all fr<im thi 
cliaracter of the fixtures for permanency thi- 
mode of their annexation ami the clear pur- 
pose to be served, the maniftst reliillini 
which the tixtures bear to the realty and the 
visible effect of their sevenuice thtrefrom. 
— KOPP V. BA9HUNE. IE 

Real property — Title — Adverse pos- 
session. 

Where one claims litlc in land from statu- 
tory period of continuous poKseasion, makinB 
imitrovi'menls, paying laxes, etc., he must 
iiIko show that iiowtsslon began adversely. 
and th.-it an unequivocal act had brought 
such notice to the owner. Liicklng such clr- 
cumntancc, t'ossfusion orif-inally In aub.servl- 
ency will nut be changed to hostile or ad- 
verse piisneKHlon, nnd lille will not be cslali- 
llshed as aeainst the original owner. 
-tiRF.IiURV ET Al.. V. (iItF:<iORV, i.-<i 



ki-:as(>naijlk. 

Trespass — Palse arrest — Automobiles 
— "I'arkiny" — I'oUce regulations — yVm- 
porary stop — hitcrfercncc with traffic — 
Reasonableness. 

—WILSON V. EHERY, MS 

RECEIVER. 

Conditional sale of personal property 
— Hiijlits of receiver of insolvent corpo- 
ration—Sales Act of 1915, I'. L. 54^. 

—WAttE W. McCLUNE, ET AL. V. CRNERAL 
ROCK PBODUCT8 COMPANV, II 

KICC.iSTER OF WILLS. 

Orphans' Court — Letters of adminis- 
tration pendente lite — ke<iister of Wills 
— Certification of record — Procedure-- 
Fiduciaries /let of ic)i~, P. L. .f^y. 

—HENRY'S ESTATE. Ill 

REMEDIES. 

Equity — Jurisdiction — Partnership 
— Partnership for single transaction — 

Remedy at law. 

—PERSON V. DRISCOLL'S EXECUTRIX, 83 

REPLEVIN. 

Pleading and practice — Replevin — 
Stolen goods — Assignment — Affidavit of 
defense. 

In replevin, a rule tor judgment for want 
of a sufficient affldo-vit of defense was nuule 
ahsolulje where plaintiff who had insured an 
automobile against theft and wben It was 
stokn, paid the owner and took an aasign- 
nienl of the ownet'a rights therein, brought 
replevin to recover the automobile from the 
defendiinls. In whose possession it was found. 

Defendants rlalmed they had bottght an 
automobile (or a valuable consideration but 
in Ihdr reapcclive aftldavlia in an action o' 
rei'levin on the jrroond that it had lieen 
Htilen did not den> that title to the oaid 
dutomul.ile was leated in the owner or thai 
it was stolen or ttuit by asaignment plaintiff 
bfi^-une iniestid with oJl hla rights. 4Jeftn- 
dantti contenting themsehes by simply eUat- 
Ing thit thei hud no knowledge aa to the 
fitts cimieinlng the title to nald automolMte 
m the pliinliff This was not sufficient ar.l 
ruK r r judgment absolute 

— IMTED STATES LL01DS V WE3SEL ET AU. 
Its 

Replevin — Bond—Owner's right to 
possession of property — Lienor's claim. 

In an aili'in of replevin for a motor c«i 
Ihe owner Is entitled to possession of the 
prnpirly upon filing hba bond; and the lienor 
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cannm assert his right to reluin the piop(;t-. 
upon giving a counter hond. 

The effect df srction 8 of the RfpUvin An 
of Apill 19. 1901, 1'. L. SS, Ls to make th-. 
plalnl.ifTs bond decisive on the (lucstion o' 
his present rlRht. by convdting the Hero;': 
claim Into an eciutty which the lionJs stiml> 

The procedure provided by the Rcrlevin 
Acl In such a cuf* cannot he Inteneplel 
the lienor by mollun to nuay-h thi wi:t 
the Kfound of his common luw lie-i for 
p«lr8. 
— O'DONNELL V. WEBPR, IJl 

RETURN DAYS. 

Divorce — Subpoena, time of issue and 
reliirii — Return days in York County for 
subpoenas in divorce — .■)€! of April 
33nd. 1905, P. L. 2pj — Act of April 20, 
1911. P. L. 71— Act of Max 16, 1919, P. 
L. 164. 

—SHALL V. SMALL, £0 

RESIDEXCE. 

Foreign attachment — Jurisdiction — 
Actual residence and legal residence or 
domicile— Act of June 21, 1911, P. L. 
'9f>7- 

—ATLANTIC REFINING CO. V. F. L. FABIAN, 
OEFKffDANT AND GLEN bEABlNC, OAR- 
NISHEE. ISt. 

ROADS. 

R'>ads~'l\ny.niship supen-isorx — I'aU- 
t'.rc In keep liighit-'iiy in rcpuir — Jurisdic- 
tion is in justice of the tcace and the 
misfeasance is not intHclable—Criniinal 
laic -Ads of March Ji. /yn.V, and July 
/./, 1917- 

Under the General Township Act if July 
14. 1317. 1'. L. 840-995. arl. iil, ch. vl. the 
ffiilure of supervisors properly to con»lruct 
;nid rralnlaln liighivayw within their township 
is not a mlsilcmeanor. and, thorefoie. no 
longer the siuhject of Indictment, but the 
Ju: isdicllon now Is In the Justice of the peace. 

Neither la such mlsfeiisance indirtahie n( 
common law. since the Acl of March 21, IRIJS. 
4 Sm. Laws. 332, provides thai where a. rem- 
edy is provided or duty enjoined by an act of 
;rsvemhly no penally shall be Inflicted, or any- 
ihini; done nBieeably to Ihe |)rovlslons of the 
common law In sneh cases, further than 
shrill be iiPcesKnry tor Oiirrying such act Into 

—COMMONWEALTH V. ADSIT ET AL., BS 

Roods— Second class township — .Ici 
of July 14, 1917, I'. L. S41} — Prosecution 



for neglect to keep roads in repair^ 
Criminal law — Indictment or summary 
conviction. . 

The suffering of a public road to tall Into a 
slate of disrepair may be made the subject 
of a prosecution against the supeivlaors of 
a second class township, (even thoug-h they 
may have appointed a road superintendent 
,)r rondm.iBler under Art. Ill, Cap. VI, of the 
act of July 14. 1917. P. Ll 840), If they per- 
"onally participate in causing It by a re- 
fusal or failure to perform any duty resting 
ijpon IhemselvpH under the provisions of the 
i.tatute; but such prosi'CUtlon must be by 
Rummary conviction and not by Indictment. 
When a statute prescribes for what was a 
common-law offense a penally to be Imposed 
I a summary proceeding, an Indictment will 
■,o lonrc'.' lie. Wherefore, section 840 of the 
, ct of 1917 having prescribed, as the remedy 
or neglect or refusal by supervisors to per- 
"o: m un olllcial duty imposed upon them by 
ih^t ptatute, a summary conviction before a 
ustcc o.' the peace, they are not now In- 
'Icieble as at co.Timon law tor a neglect of 
heir dutv as 10 keeping roads in repair. 
— ('l>M.«<»NttK.\LTH V. BURNTON KT Al... 1.15 

Negligence — Automobiles, negligent 
'>pcrallvn of — Evidence of negligence 
— Pedestrians, rights, and duties of on 
road — Conlrihiitory neqiigcnce — Non- 
■uil~riaintifs statement— IVaiver of 
'efeets in pleading. 

— KINU V. BRILLHART. IT 

ll'otrrs — Piicrsion of surface ■n-atcr— 
hiinagcs for — Town lots — Pilling in of 
lots—l'uhlic ri'fd — Changing grade of. 

-tBALEY V. FRANK, ISB 

'.ALES. 'W] 

Cr-.idi-iond sdc—liailmenl. 

elwifn Ihe parties lliat the owner of per- 
un:il property has transferred the poB-ses- 
io I tlui'eof to another, reserving to himself 
he n;il:ed title, solely for the purpose of se- 

curidii to himself the payment of the p: lee 
f; . ed between them, the contract Is neces- 

,3,i!y :i c^.iidlConal sale and not a liallment; 
r.d while ftiiod between the parlies, il is 

v.orthless as to creditors and bona Ude pur- 
!i;;'. r.i from the transferee without notice. 



of : 



> the 



lobile 



transfer, (300 were paid and 1 
lu.le, was given wllh warran 
jiK.'gm'cnt, and with the folh 



p of the 



Google 



240 



IXDl'.X OF CASKS REPORTED 



Ihc nmiiutit as hire theretote. And It Is e^- 
pvpHSly agreed between ub. that the title nnd 
ownership ol and ty said property ahull not 
part fiom sail! Weikle & Mnrka nor vest In 
me until this note Is fully piiid and satis- 
fied. And m case of default, the SAld Weikel 
& Marks miiy remove his iHOjicrry. I Wiilv- 
iiiR any action for trespass or damages, but 
If paid at maturity the amount shall be con- 
sidered (he puiclmse price o( the property." 
This: note was discounltd at bank, and nt 
malurlty part was paid, and a renewal note, 
in the same form, tor the balance, p:iynhle 
In sixty days, was given, and also discounted 
nt bank. Before maturity ot the last men- 
tioned note the .iiakei-a were adjudi-rd 
bankiupt, and on the d:iy ot the adjuiiica- 
tlon the payees of the notf tuok iMJssession 
of the truck, and hirer took up the note at 
bank. In an action by the trustee in bank- 
lUjjlcy asainst the piyeea of the note for 
tho value of the ti uck. Held, that the Irans- 
act'on was a conditional sale and not a bail- 

— WEIKEL AND MARKS' 



Coiiditiuiiiil sail- of personal property 
— liiijlits of rcc.'iz-cr of iiisolrriit corpo- 
rotiou — Sales Act of IQ15. P. L. 543. 

A si.lc and dHlvery c! ii-rs-n."! -r r> ■ ty 
wllh an r.er(em-nt thai "the title nnd ; l-ihl 
or po!tFessjo:i remain with aellers until tlu y 
have KCflved the full purchar^e p. Jee. Iherecl 
In cash. Is a conditional nale and as such 
fraudulent and voH as to creditors, of the 
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hiia the richt 1 




creditor, and Is 
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The ftilcs Act 


e.f iniS do's n: 
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I'ublk sale— Wiirronty— Lathe sold a. 
complete — Missiiii/ purls — Corrul ciiip- 



-S!IEBWOOD ET AL. V. 

Atlnchmciit—Bulk Sales Act of Mas 
■J, /y/y, P. L. 26? — Proceeding to ovoid 
ale ^Preach of executory contract^ 
Future deliveries. 

BN-CRDSBY CO. V. KEI8ER. JS 



Pleading and practice — 4ssumpsif^ 
Parol or in -.iritiuy— Uniform sales act. 

—THE DOLAN MERCANTILE CO. V. MARCUi 
BROTHERS, l«S 

SCl-iOOLS. 

Selwol Act of i<^ii, P. /-. ^cv— 
rriia)ic\ — M aijistrate' s costs— Notice to 
parenl-'Vuf'uinded charge— Act ijqi 
.we. 13. 3, Sni. L. 43-~Summary coitvie- 
liim. 

L'nder sfction 1423 of the School AOt o( 
'311. r. L. 309. a fundamental prerequisite to 

1 prosecution of a parent for violation of 
■.'.!" p-ovisiiin:: if the Act regarding truancy. 

s (hat three days' notice be given to the iJ(- 
ftTKler by some school district officer therein 

le.-'icnated. If the violation la repeated b¥ 
.he person so notified no further notice Is re- 

luired before further prosecutions are Instl- 

An nkierman before -whom a person is tried 
.m a charge ot truancy for the first violation. 
.s not entitled to the costs o( the proceeding 
where the record does not show that such 

Where su( h action is properly brought. 
?i itUm 1429 of the School Act authorises pay- 
nii'iil cit the costs from the school district 
funils. whe:e Ihe Charge on the merits is not 
iusmined, or where the charge is sustained 
.nd Ihe orfeiidlng per^'on la unable to pay . 

The county Is not liable for the coats in a 
■a;-e of truan<'y in any event or under any 

The Act of September 23. 1791, section !3. 3 
■III, L. 4:1, which ImpOEea costs upon the 
county where on hearing of a person charged 
wiili having com.-nitted a crime the chame 
i|il.e:ir.ii lo be unfounded, does not apply to 
c isi 3 of truiincy, although the word crims as 
iiKi-d in the Act includes indictable mlade- 

TiTiiincy iiises under the School Act, al- 
Ihousll teiined misdemeanors, belong to the 
class ct nummary misdemeanu: s known gen- 
ially (i« aiimniary convictions, following tlie 
jame line of procedure aa regards allowance 
if an iijijieal and the summary diaiiosition 
■Iii-i><ir by the court and such cases are not 
wilhin the piovlslons of the Act Of 1791 as to 

-SMITH V. LACKAWANNA COITNTV. SI 
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School code — Compulsory attendance 
— Violation — Justice of the peace — Cer- 
tiorari — Record — Requisites. 

The court of common pl«aa has ]url»dlc- 
Uon, by cenlorartt of a. Judgrment of a ]u8tla« 
of the peace, for vlolatton ol the compulsory 
attendftnoe provision* of the School Code, 
sections 1414-1423, notwithstanding that 
they provide for an appeal from the sen- 

When the record of a sununary conviction 
does not contain th» subMtance of the tes- 
timony, although statlnK thB.t certain per- 
sons, namdng them, were caUed and sworn 
as witnesses. It is defective, and the judg- 
ment will be reversed. 

In such a proceedtng. the transcript should 
show t}i*t witnesses establlohed the are of 
Oie child, his parenta8«. the lesa] residence 
of the parent wtthin the school district, the 
service upon the ftLther of the< notloe re- 
quired, the absence of the child from school 
aifter the expiration of the ttiree day period, 
the maintenance by the school district of a 
day school in which the common EagMb 
branches are taught In the English language, 
and sudi other facta as are required by the 
School Code. 
— COMMONWEALTH V. BOPFtUN. 1S4 

SERVICE. 

Certiorari — Service — Foreign corpo- 
ral to ns — Tra nscript — Form — Costs. 

— AmUCAN KAILWAT eXPBBBS CO. V. W. A 
H. WALKBR. INC NO. 1. I7( 

SHERIFF'S SALES. 

Sheriff's sales — Inadequacy of price 
— Attempt to discourage bidders — Trus- 
tee as plaintiff in execution. 

Mere lnadequ«cy of price alone Is not suf- 
flcleni ground for setting aside a Bherlff's 
sale; nor is inadequacy of description suffi- 
cient if the plaintiff in the execution has 
furnished the description used by the sherlS. 

But where the prtce bid was grosaty in- 
adequate and the plaintiff In the execution 
was trustee for u. number of Innocent per- 
sons who would be Injured if the sale were 
allowed to stand, the sale will be set aside 
regardlesB of the (act that the pHilntllT fur- 
niftfied the defective descrlptton to the aherlR, 
and did not attend the sale. 

^MARTIN ZAGAR, TRUSTBB, ETC, V, JOZE 
BIZJAK BT AL., IIT 

SPECIFIC PERFORMANCE. 

Equity — Jurisdiction — Specific per- 
formance — Certification of case to law 
side — Act of June 7, 1907, P. L. 440. 

— CLSN HPG. CO. V. CLATFELTEB-8 EXECU- 
TORS, lit 



STATUTES. 

Tax collector — Construction of sta- 
tutes — Inconsistent Acts of Assembly 
passed at same session — Implied repeal 
—-Acts of May 17, /p/7, P. L. 221; July 
14, 11)12, P. L. 861; Sec. 183. 

—NORTH BTRABANE TOWNSBIF. I* 

STOLEN GOODS. 

Pleading and practice — Replevin — 
Stolen goods — Assignment — Affidavit of 
defense. 

—UNITED STATES LLOYDS V. WBS8EL BT AL. 



SUBPOENA. 

Pleading and practice — Assumpsit — 
Subpoena Duces Tecum — Rule to strike 
off— Allegations. 

-ROWLANDS V. CRtiaSLB STBBL COMPANY 
OP AMERICA. M 

SUBROGATION. 

Guarantor — Surety — Subrogation 
— Parol erndence to vary written instru- 
ment — Negotiable instruments — Endors- 
ers — Plaintiff's statement. 

— ROFF V. KAUFFMAN, IIT 

SUMMARY CONVICTION. 

Summary conviction — Criminal law — 
Cruelty to animals — Shooting dog chas- 
ing chickens — Act of March 29, iS6p. 

A dog was chasing chickens on the farm of 
the defendant, when the defendant sho^ him, 
seriously wounding hinv. On several previ- 
ous occasions the dog had come on the de- 
fendant's property, end had chased end wor- 
ried his chickens and had been drtvCTi off: 
Held, defendant's act was not wanton and 
cruel so as to jusrtlfy his summary eorvic- 
tloii before a magistrate under the Act ot 
March 29. 1869, P. L. 22. 

The burden of proving that defendant's 
act was wanton and cruel rested upon the 
Commonwealth, because the pcrevumptlon Is 
tha,t all persons are actuated by good mo- 

— COMMONWEALTH V. BENTLET, 1S« 

School -Act of 1911, P. L. $og — 
Truancy — Magistrate's costs— Notice to 
parent — Unfounded charge — Act 1791 
sec. ij, J, Sm. L. 4J— Summary convic- 
tion. 

—SMITH V. LACKAWANNA COUNTY, gt 

Roads — Second claas township — Act 
of July 14, 1917, P. L. 840 — Prosecution 
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for neglect to keep roads in repair — 
Criminal iazv — Indictment or summary 
comic tion, 

—COMMONWEALTH V, DKBNTON BT Al.., IM 

SUNDAY. 

Arrest on Sunday — Damages for — 
Subsequent appearance — Act of 1705. 

—WANNER V. BUCH, 114 

Justices of the peace — Issue of com- 
mitment on Sunday — Damages for — 
Subsequent appearance — Act of 1705. 

— V. DANNER. IT« 



SUPERSEDEAS. 

Appeals — Supersedeases ond on ap- 
peal — Effect of second appeal — Acts of 
May ig, 1S97. P. L. 67; June 4, 1901, P. 
L- 404- 

—ASSIGNED ESTATE OF W. L. FILBY, 111 

SURETIES. 

Guarantor — Surety — Subrogation 
— Parol ei'idence to vary written instru- 
ment — Negotiable instruments — Endors- 
ers — Plaintiff's statement. 

— nOFF V. KAUFFHAN. 1»I 

SURETY OF THE PEACE. 

Surely of the peace— Record—Crimi- 
nal law. 

In a surety of th^ peac« oaae a flndinn 
by the justice that there was actual dan^^r 
to the prosecutor In body or estate [s JuHs- 
dictional and must appear upon the record 
—COMMONWEALTH OF PENNSYLVANIA V. 
nONATBLLO. SI 

SURPRISE. 

Ne^v trial — Amendment — .-llleyata and 
probata— Surpri'te — Continuance. 

— HODSON V. DAILEY, 81 

TAXES. 

Ta.vcs — Inheritance tax — Appraise- 
ment — Growing crops. 

An appraisement for transfer Inheritance 
tax purposes will not be set aside on the 
ground that the land appraised Impliedly 
embraced' the g-rowing crops, which should 
not therefore have had an additional valua- 
tion placed on them, where the entire ap- 
praisement Is not shown to be Inenuitable. 

The method of arriving at the result Is not 
as cssenllal as the result obtained. 

Where, In such case, the realty and per- 
sonalty were both sold, testimony should be 
offered as to the price obtained for each. 
—ESTATE OF H. M. HOUSER. DEC'O.. 20 



a.v, collateral inheritance — Second 

appraisement. 

There cannot, in the absence of fraud, ac- 
cWent or mistake, be a second appralaetnemt 
of property of a decedent for the uurposes 
of collateral tnherltance tai, and the omly 
remedy for the erroneous exercise of ]udB- 
ment by the appraiser 1b by appeaJ. 

Where an appraisement of a decedent's 
estate was made (or the purpose of collateral 
Inheritance taxation, and twe«ty-BlK yeajs 
later anothej appraisement was made for 
the same purposea, of reel estate which was 
not Included In the first appraisement, and 
on appeal from the secomd' appraisetnent, 
there was vag^e testimony, without any 
particulars, to the efTect that the first ap- 
praiser had appraised all the property of 
the decedent that had been pointed out to 
him, and theje was credible evidence that 
before the first appraisement there were 
conversations between counsel for the es- 
tate and the reEletw of wills or his deputy 
relative tj the land omitted from the first 
appraisement: that the decedent's Interest 
In the land was then well known to all 
concerned; and that the result of the ap- 
praisement was apparently satisfactory to 
all: the appeal was sustained, ajnd the 
second appraisement was set aalde. 
—HYDE ESTATE, I* 

Ta.ralion— Federal tax of estates — 
Tran.<ifer — State collateral tax — Act of 
Congress of September 8. 1916. 

L'nder Act ot Congress of September S, 
1918, 39 Statutes 75B-77V, and amendments 
thereto, the executrix of an estate was held 
liable to pay an estate Federal tax imposed 
upon the trnnatcr of the net estate of deced- 
ent, whore such estate consisted solely of 
the bonds of political sub-divisions of the 
Stale of Pennsylvania. This tax was im- 
posed upon the •■transfer." and it would be 
immaterial whether the assclH of the estate 
consisted of non-taxable securities or not. 

The estate Federal tax Imposed by Act of 
t'ouBress of Septemlier S, 1916, 39 Statutes 
756-777, is to be levied after the collateral 
inheritance tax required to be paid to the 
Stale of Pennsylvania has been deducted, 
and where this was paid under protest, the 
court directed the Internal revenue collector 
to refund the amount so paid. 
— GBEINER. EXTRX., V. LEWELLYN. IBS. 

TAX Cf)LI.ECTORS. 

Tax collector — Construction of Sta- 
tutes — Inconsistent Acts of Assembly 
passed at same session — Implied repeal 
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—Ads of May 17. S917. P. L. 32t; Jtily 
14, 1QI2. P. L. 861; Sec. i8s- 

The Act off May 17, 1917, P. I* 221, vefrta in 
the County Com mission era power to fill a 
vacancy in the office ot Tax Collector. The 
General Township Act of July 14. 1917, P. I* 
861, Secti" n 183, veata this power In the Couit 
ot Quarter Seaalona The repealing aectlon 
of the latter act provides that the aaid act 
flhall nut repeal any other act adopted at the 
same session of the legislature, "whether 
such acta were adopted prior to the paaaage 
of this act or shall be adapted subsequent to 
(he pasanse of this act." Acting under the 
flrat named act the County CommlBalonera 
appointed D. W. Templeton; acting under the 
second, the Court of Quarter Sessions ap- 
pointed W. P. McConnell. Held, that while 
the Act or J^ily 14 did not Bpeclttcalty repeal 
that of May IT, It did ao by Implication, the 
two acts being wholly Inconsistent and the 
laat expression of the legislature being that 
which should govern. 
— NOBTH 8TRABANE TOWNSHIP, ID 

TITLE. 

Real property — Title — Adverse pos- 
session. 

— GBBGOBT ET At- V. GBBGORY, ISl 

TOWNSHIPS. 

Townships— Code of i^ij — Audit- 
Appeal nunc pro tunc — Fraud — Imperti- 
nent matter in petition. 

Remedy for error in report of township 
audttors Is to be found In Township Code o( 
1917 which provides for appeal within thirty 
days. Petition tor appeal nunc pro tunc 
ahouid not be granted unless there Is In pe- 
tition averment under oath, of fraud in ori- 
ginal report of audit. Where auch averment 
Is made and not denied appeal nunc pro tunc 
will be allowed. 

Inclusion ot Impertinent matter In petition 
to effect that petitioner "Is a poor man" and 
that lacking remedy his property would be 
swept away, would under certain cdrcum- 
stajices be ground itor dismissing the peU' 
tlon ajid retfudng appeal. Such petitions 
diould avoid Inclusion of such objectionable 
statements. A surcharged supervisor, 
whether rich or poor, must be held to strict 
performance of his ofllcla] duties and ac- 
countability for money coming Into his 

— IN RE AUDITOR'S REPORT LAKE TWP., lis 

TRESPASS. 

Trespass, trover and conversion — 
Personalty affixed to real estate — When 



personalty affixed to real estate passes 
Zfith sale of real estate — Questions for 
jury. 

— KOPP V. BASRUNE. » 

Trespass — False arrest — Automobiles 
— "Parking" — Police regulations — Tem- 
porary stop — Interference 7vith traffic — 
Reasonableness, 

—WILSON V. EMERY. I«S 

TRIAL, 

Practice — Trial of several cases at 
same time. 

—NOLL V. NATIONAL LIBERTY INSURANCE 
CO.. ill 

Netu trial — Trial — Improper remarks 
by counsel to jury — Reference to wealth 
of parties. 

—WENNER V. PARDEE BB08. A COMPANY. ItB 

TRUST. 

Equity — Voluntary trust — Revocation 
of trust. 

Where one. Joined by his wife, conveyed 
his entire estate to another, in trust to pro- 
vide for the support of the settlor, his wife 
and children out of the income, and afltei- his 
decease to distribute the estate under the In- 
testate laws; and, subsequently, aiter the de- 
cease of the trustee, the orphans' court, upon 
the petition of the settlor and his wife, ap- 
pointed another trustee; on bill In equity by 
the settlor, his wife, his children and his sis- 
ter of the halt blood against the trustee tor 
the revocation ot the trust. It was shown that 
there was no express power of revocation; 
that at the time of the creation of the trust 
the relation tietween the seitUor and the orlg. 
inal trustee was of a highly confidential na- 
ture, and there was some indication ot undue 
influence to procure the creation ot the trust ; 
that at the time of the creation of the trust 
the settlor was advised when his sons be- 
come of age I hey could get the property 
back; that the pnjrpose ot the trust was the 
protection ot the settlor against his own im- 
providence; and tliat, at the time ot the 
hearing, the settlor was able to manage and 
control his own estate; and It was not proven 
that at the time of the creation of the trust 
the settlor and his wife understood or ap- 
proved the terms of the trust; It was Held, a 
decree revoking the trust, and directing the 
transfer of the property to the settlor should 
be made. 
-KING, ET AL. V. YOBK TRUST CO., H 
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TRUSTEES. 

Sheriff's sales^fnadequacy of price 
— Attempt to discourage bidders — Trus- 
tee as plaintiff in execulian. 

^HARTIN ZAGAB. TRUSTEE. ETC., V. JOZE 
BIZJAK ET AL., 117 



VERDICT. 

Common carrier — Damage of goods in 
transit — Evidence, sufficiency of — Bill of 
lading, statement in, ei'idence of condi- 
tion of goods — New trial — Statement of 
witness after trial — Verdict, excessive. 

—DUFF V. PATNE, » 

W.MVER. 

Negligence — AtitOfnobHes, negligent 
operation of — Evidence of negligence 
— Pedestrians, rights, and duties of on 
road — Contributory negligence — Non- 
suit — Plaintiff's statement — Waiver of 
defects in pleading. 

—KING V. BRILLHART, ST 

Ejectment — Landlord and tenant — Ac- 
ceptance of rent after amicable judgment 
— Waiver of forfeiture. 

— DBCKBK BT AI- V. PAPPAS. !•• 

WATERS. 

Waters — Diversion of stirface zvater — 
Damages for — Town lots — Filling in of 
lots — Public road — Changing grade of. 

The owner of a town or city lot may till It 
up as lie likea without belns responsible tor 
damageB for turning the stirtace water on to 
hlB nelghbor'B property. He may not, how- 
ever, nil In a. road dedicated to public use, 
and thereby divert surface drainage from the 
road on to his neighbor's property. 

— CRALBV V. PRANK, ISB 

" WARRANTY. 

Public sale — Warranty — Lathe sold as 
complete — Missing parts — Caveat emp- 
tor. 

—AHBIIWOOD BT AL. V. UM3ET TOOL CO., 1«( 

WAY-GOING CROPS. 

Landlord and tenant — Farm leases — 
Farming on halves — Way-going crop — 
Local custom — The "fourth bushel." 

— METZGER V. HESSNER, K 

WEAK-MINDED PERSONS. 

— Divorce — Weak-minded person — 

Guardian — Petition to intervene — Trial 



Auditor — Practice — Findings by Aud- 
itor — Weak minded person — Fraud — 
Rulings by auditor on offers and objec- 
tions — Auditor proceeding without being 
qualified as required by Sec. 4y, pi. (cf 
>f Act of June 7, 1917. P. L. 447. 

— WBNTZ B3TATB, 177. 



WILLS. 

Wills — Construction — Gift to grand- 
children per stirpes— Words "per stir- 
pes" refer to issue of a deceased ances- 
tor only. 

Testator bequeatbsd kis estate In trust for 
his three children for life In equal aharca 
and gave mtcb power of appointment «» to 
third, and directed tbat In default of 
the exercise of tbe power, each one-third 
share be given "tint>o such of my grand- 
children who shall then -be alive, absolutely 
and per stirpea." One child died withotit 
exercialng his power of anMlntment and Ills 
■bare was claimed by his child, and also by 
the other grandchildren of testator, .per 
Mirpes; Held, that "unto such of my grand, 
children • • • per atirpes" was equtva- 
t 10 "my reepectlve" grandchildren, and 
the share was awarded to the child of the 
deceased child. 

A gift per stirpes is prima fsci* a gift to 
a group whose aneestor is dead, and they 
take In hla right. This clause Mally means 
that the third should go to "auch of my 
grandchildren'' as are the children of this 

■S B8TATB, » 



Wills — Per capita and not per stirpes 
— "Children" did not include grandchil- 
dren. 

It la a well established rule of oonatntc- 
tlon that the word "cMldren" In a will does 
not Include grandchildren, unleaa It M>pearB 
from the context to have been so Intended bj 
the teatatCH-, or such meaning Is neaeaaary to 
carry out hla manlfeat Intent. 

A will gave an equal diare "to such of my 
first cousins as shell have died prior to thtt 
time leaving children; the distribution of tbe 
shares of such deceaaed first ooualnB to their 
children to be per capita and not par stirpsn' 
and stated, "it being my true Intent and 
meaning that • • • the shares ot sod 
deceaaed first cousins shall be divided amoDg 
their children per capita ant^ not per sljrpai.' 
Held, that grandi^idren of deoeaaed Brat 
cousins could not participate as legatees la 
the distribution. 
— B8TATB OF ANNA BABI. IH 
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IVills — Survivors. 

The word "BUrvii'xjr" or "survivors," In a 
will, rtdlowlne a prior ^ft, when the testa- 
tor does not In clear ankir umnlstaheahle lan- 
Kuaee nx another date for the survivorship 
In question, must be referred to the death 
of the testator. 

The testatrlK, after Riving the Income of 
her real estate to her brother for life, di- 
rected that, afler his death and the payment 
of certain sums out of said Income, "the 
balance ehall be divided In three equal parts: 
one paxt lo be paid to my sister ... or 
In case of her death to her surviving- chB- 
dren." and pnivlded. further, that. If the lo- 



Ratees of Haldi Income should agi- 
the real estate, they might do so alter thi 
death of her brother, and after certain pay- 
ments out of the same "the balance of th< 
proceeds of said real estate . . . almll b< 
divided into three equal parts; one pint t( 
be paid to my slaler ... or her survl' 
Ing children." The sister survived the te 
tatrlx, and died In the llfellme of the bro'.l 
er. On distribution of the ppiroeeds at I 
real estnte, wliich wus sold In partition. ( 
want of nasent of all Mie parties, it w 
Held! "survlvlns children" reftTs lo I 
phildren suri-ivinn the tfntatrix. 
— EICHELBERGER'S ESTATE, 1ST 
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